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Onsoz

Arabuluculugun Gelecegi Sempozyumu, Ibn Haldun Universitesi Uyus-
mazlik Coziimii Uygulama ve Aragtirma Merkezi (UCAM) tarafindan arabulu-
culuk alanindaki giincel gelismeleri, disiplinler arasi tartismalar1 ve uygulamaya
doniik sorunlari akademik bir gat1 altinda bir araya getirmek amaciyla diizenlen-
mektedir. Ilki 2020 yilinda gerceklestirilen bu sempozyum serisi, arabuluculuk
hukukunun teorik ve pratik boyutlarini derinlemesine ele alan kokli bir akade-
mik gelenek héline gelmistir.

“Arabuluculugun Gelecegi II Sempozyumu,” Ibn Haldun Universitesi Hu-
kuk Fakiiltesi ve UCAM tarafindan Adalet Bakanlig1 Arabuluculuk Daire Bag-
kanligi is birligiyle 24-25 May1s 2024 tarihlerinde ¢evrim i¢i olarak diizenlenmig-
tir. Iki giin siiren bu ikinci sempozyumda arabuluculugun giincel sorunlari, yeni
gelismeler ve uygulamadaki yansimalar, akademisyenler, yargi mensuplari ve ara-
bulucular tarafindan ¢ok yonlii bicimde tartigilmug, bildiriler Ibn Haldun Cals-
malar1 Dergisi'nin 6zel sayisinda yayimlanmistir.

“Arabuluculugun Gelecegi III” baglikl bu tgiincii sempozyum, 17 Nisan
2026 tarihinde Ibn Haldun Universitesi Basaksehir Yerleskesinde yiiz yiize, 18-
19 Nisan 2026 tarihlerinde ise youtube.com/@IHUUCAM kanali iizerinden
cevrim igi olarak diizenlenmistir. Tiirkge ve Ingilizce olarak yiiriitiilen sempoz-
yumda; aile arabuluculugundan ticari uyusmazliklara, is hukukundan uluslara-
ras1 arabuluculu@a, yapay zekdnin alternatif uyusmazhik ¢6ziimiine etkisinden
Med-Arb modeline uzanan genis bir yelpazede 6zgiin aragtirmalar sunulmustur.
Ug giin boyunca on bes oturumda gerceklestirilen bildiri sunumlari, farkls iini-
versiteler ve kurumlardan elliden fazla konusmaci, uygulamaci ve akademisyeni
bir araya getirmisgtir.

Bu sempozyum, TUBITAK 2223-B Yurt I¢i Bilimsel Etkinlik Diizen-
leme Destegi Programi tarafindan desteklenmektedir. Degerli katkilar1 icin
TUBITAK a tesekkiirlerimizi sunariz.

Elinizde tuttugunuz bu bildiri 6zeti kitabi, sempozyumda sunulan elli bir

bildirinin Tiirkge ve Ingilizce dzetlerini yazarlarin hazirladigi kaynakgalariyla
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birlikte icermektedir. Bildiri 6zetleri kor hakemlik yontemiyle bilimsel 6n ince-
lemeye tabi tutulmus ve uluslararas1 ISBN numarasi ile e-kitap olarak yayimlan-
maktadir. Sempozyumda sunulan ve tam metin yayiu uygun goriilen ¢aligmalar
ise 1 Temmuz 2026 tarihine kadar génderilmek kaydiyla Ibn Haldun Caligmala-
r1 Dergisi'nin 6zel sayisinda degerlendirilecektir.

Bilim Kurulumuzun degerli tiyelerine, bildiri degerlendirmelerini biyiik bir
titizlikle yiiriitmeleri ve sempozyuma akademik nitelik kazandirmalari nedeniy-
le derin gtikranlarimi sunarim.

Sempozyumun her agamasinda fedakér bir 6zveriyle calisan Diizenleme
Kurulumuzun kiymetli tiyelerine, Prof. Dr. Stikrii Yildiz, Prof. Dr. Ali Yesilirmak,
Prof. Dr. Nesibe Kurt Konca, Prof. Dr. E. Burcu Savag Kutsal, Prof. Dr. Sebnem
Akipek Ocal, Prof. Dr. Oguz Atalay, Dog. Dr. Sezercan Bektas, Dog. Dr. Eda Ma-
nav Ozdemir, Dog. Dr. Cemil Simil, Dr. Ogr. Uyesi Omer Faruk Kafaly, Dr. Ogr.
Uyesi Omer Faruk Petek, Dr. Ogr. Uyesi Giilnihal Ahter Yakacak, Ars. Gor. Ab-
diilmecit Giildag: ve Ars. Gor. Hiiseyin Yagizhan Kol’a icten tesekkiirlerimi ile-
tiyorum.

Etkinligin sorunsuz yiritiilmesine 6zverili katkilar1 i¢in 6grencilerimiz Ay-
senur Purde Usta, Meryem Bilmez, Zeynep Kahraman ve Eda Nur Cakir’a da ay-
rica tegekkiir ederim.

Galigmalarini bizimle paylagan tiim arastirmac ve uygulamacilara, Ibn Hal-
dun Universitesi Hukuk Fakiiltesi'nin akademik ve idari kadrosuna tesekkiirle-
rimi sunar, arabuluculugun gelecegine iliskin bu zengin tartismanin hem hukuk
diinyamiza hem de baris kiiltiiriiniin gelisimine kalic1 katkilar sunmasini temen-
ni ederim.

Istanbul, Nisan 2026

Prof. Dr. Yeliz Bozkurt Giimriik¢iioglu
UCAM Midiri

Ibn Haldun Universitesi
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Is iliskilerinde Arabuluculuk Anlagma Belgesinin
Gegerliligi Baglaminda Asir1 Yararlanmanin
Onlenmesine Yonelik Hukuki Oneriler

Av. Arb. Alper Yilmaz*

Is uyusmazliklarinda arabuluculuk, taraflara hizli ve ekonomik bir ¢éziim
sunan alternatif bir uyusmazlik ¢6ziim yontemi olarak giderek yayginlagmakta-
dir. Bununla birlikte isci ile isveren arasindaki yapisal gli¢ dengesizligi, arabulu-
culuk siirecinde kurulan anlagmalarin her zaman gergek anlamda 6zgiir iradeyi
yansitip yansitmadig1 sorusunu giindeme getirmektedir. Ozellikle is iliskisinin
sona ermesinin ardindan ekonomik agidan kirilgan hale gelen is¢inin, alacakla-
rina daha kisa siirede ulagabilmek amaciyla gergek haklarinin altinda bir bedeli
kabul etmesi, agir1 yararlanma (gabin) tartigmalarini beraberinde getirmektedir.

Bu ¢alisma, is iligkisine dayali arabuluculuk siire¢lerinde diizenlenen anlas-
ma belgelerini bor¢lar hukuku perspektifinden ele almakta ve s6z konusu belge-
lerin hukuki niteligini s6zlesme teorisi gergevesinde incelemektedir. Calismada
oncelikle gabin kavraminin unsurlari ortaya konulmakta; ardindan is hukukunun
kendine 6zgii yapisi ve taraflar arasindaki gii¢ asimetrisi dikkate alinarak arabu-
luculuk anlagmalarinin hangi hallerde gabin nedeniyle iptal edilebilecegi deger-
lendirilmektedir. Bu baglamda, irade sakatlig: halleri, emredici hukuk kurallari-
na aykurilik ve s6zlesme adaletinin saglanmasi gerekliligi izerinde durulmaktadr.

Makale ayrica, ihtiyari arabuluculuk siire¢lerinde ortaya ¢ikabilecek somiirii
riskini azaltmaya ydnelik bazi yapisal ve hukuki éneriler gelistirmektedir. Iscinin
avukatla temsilinin giiclendirilmesi, arabulucu gérevlendirme usuliiniin tarafsizhig
pekistirecek sekilde diizenlenmesi, onay siireglerinin dijital giivencelerle desteklen-
mesi ve isciye makul bir degerlendirme siiresi taninmasi gibi onerilerin, sézlesme
ozgiirligi ile zayif tarafin korunmasi arasindaki dengeyi saglamaya katk: sunaca-

g1ileri siirtilmektedir. Sonug olarak galisma, arabuluculuk kurumunun etkinliginin

*  Avukat, Istanbul Barosu.
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ancak taraf iradelerinin gergek anlamda 6zgiir oldugu bir miizakere ortaminin sag-
lanmasiyla miimkiin olacagin savunmakta ve bu dogrultuda gabin denetiminin is

hukukunda daha goriiniir hale gelmesi gerektigini ortaya koymaktadur.

Giris

Is uyusmazliklarinin ¢éziimiinde arabuluculuk, son yillarda yarg: pratiginin
merkezi unsurlarindan biri hiline gelmistir. Ozellikle dava sart1 arabuluculugun
kabuli ile birlikte bu kurum, taraf iradesine dayali, hizli ve gérece diisiik mali-
yetli bir ¢6ziim yontemi olarak is hukukunun isleyisini dogrudan etkileyen yap1-
sal bir mekanizma héline déniismustiir. Bununla birlikte arabuluculugun giderek
yayginlagmas, siire¢ sonunda diizenlenen anlagma tutanag ile belgesinin huku-
ki niteligi ve bunlarin hangi kosullarda gegerliliginin tartisilabilecegi sorularini
da beraberinde getirmistir. Ozellikle isci ile igveren arasindaki ekonomik ve ya-
pisal giig dengesizligi dikkate alindiginda, arabuluculuk siirecinin her zaman ger-
cek anlamda 6zgiir bir irade ile sonuglanip sonuglanmadigs yarg kararlari ve 6g-
retide hakli olarak sorgulanmaktadur.

Arabuluculuk anlagma belgesi, hukuki karakteri bakimindan klasik bir 6zel
hukuk sdzlesmesinin 6tesinde, kendine 6zgii (sui generis) ve atipik bir yapz ser-
giler. Taraflarin karsilikli ve birbirine uygun irade beyanlar ile kurulan bu belge,
bir goriise gore bir sulh s6zlesmesi niteligi tagirken; belirli sartlarin varhigi halinde
ilam niteliginde belge sayilmasi nedeniyle usul hukuku alanina da temas eder. Ni-
tekim taraflar ve vekillerinin imzasini tagtyan dava sarti arabuluculuk anlagma-
larinin dogrudan icra edilebilir olmasi, bu metinleri mahkeme ilaminin hukuki
sonuglarina yaklastirmakla birlikte, uyusmazligi kesin bi¢cimde sona erdiren ve ta-
raflar bakimindan baglayici sonuglar doguran etkili bir hukuki aragtir. Ancak tam
da bu etki, anlasmanin hangi irade kosullar altinda kuruldugu meselesini daha
kritik hale getirmektedir.

Sézlesme ozgiirligii 6zel hukukun temel ilkelerinden biri olmakla birlikte,
bu 6zgiirligiin sinirsiz olmadig da agiktir. Hukuk diizeni, zayif tarafin korunma-
sin1 saglamak ve ekonomik giictin kotitye kullanilmasini 6nlemek amaciyla gesitli
miidahale mekanizmalar1 gelistirmistir. Agir1 yararlanma (agir1 yararlanma) kuru-
mu da bu miidahalelerin en dikkat ¢ekici 6rneklerinden biridir. Asir1 yararlanma,
en genel anlamuyla, taraflar arasindaki edimler arasinda agik ve fahis bir oransiz-
lik bulunmasi ve bu dengesizligin, taraflardan birinin zor durumundan, deneyim-
sizliginden veya diisiincesizliginden yararlanilarak meydana getirilmesidir. Boyle
bir durumda hukuk diizeni, seklen kurulmusg bir s6zlesmenin maddi adalet baki-

mindan sorgulanmasina izin verir.
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Tiirk Borglar Kanunu'nun 28. maddesi agir1 yararlanma bagimsiz bir hukuki
kurum olarak diizenlemis ve varlig1 i¢in hem objektif hem de siibjektif unsurlarin
birlikte gerceklesmesini aramistir. Objektif unsur, karsilikli edimler arasinda di-
ristlitk kurali ile bagdasmayacak 6lgiide belirgin bir deger farkinin bulunmasidir.
Suibjektif unsur ise giicli tarafin, diger tarafin icinde bulundugu zayif durumu bi-
lerek bundan yararlanmasidir. Kanun koyucu, bu diizenleme ile yalnizca sozles-
me serbestisini tanimakla yetinmemis; ayni zamanda sézlesme adaletini de go-
zeten sosyal amagli bir denge kurmaya ¢aligmugtir. Agir1 yararlanma halinde zarar
goren tarafa sozlesme ile bagh kalmama, bagka bir ifadeyle iptal talebinde bulun-
ma imkan1 taninmasi da bu yaklagimin dogal sonucudur.

Mukayeseli hukuk incelendiginde, agir1 yararlanma kurumunun farkli te-
orik temellere dayandirildig1 goriilmektedir. Tiirk ve Isvigre hukuklari, agir1 ya-
rarlanma zayif tarafi korumaya yonelik sosyal bir arag olarak konumlandirirken;
Alman hukuku meseleyi ahlaki bir perspektiften ele almigtir. Alman Medeni
Kanunu'nun (BGB) 138/11 hitkmii uyarinca asir1 yararlanma igeren islemler, ah-
laka aykirilik nedeniyle bastan itibaren hitkiimsiiz sayilmaktadir. Bu yaklagim,
sozlesmenin iptal edilebilir olmasindan daha agir bir yaptirim 6ngorerek mutlak
butlan sonucunu dogurur. Béylece hukuk diizeni, ekonomik somiiriiyti yalnizca
diizeltilmesi gereken bir dengesizlik olarak degil, ayni zamanda toplumsal diizeni
zedeleyen bir davranis olarak gormektedir.

Fransiz hukukunda ise asir1 yararlanma daha siirh bir uygulama alanina
sahiptir. Roma hukukunun “laesio enormis” anlayiginin etkisiyle, 6zellikle tagin-
maz satiglarinda ortaya ¢ikan agir1 deger kayiplari bakimindan kabul edilmistir.
Hatta belirli oranlarin altina diigen satig bedelleri bakimindan aritmetik bir 6l¢iit
benimsenmis, hakimin takdir alan1 daraltilmistir. Ingiliz hukukunda ise agir1 ya-
rarlanma birebir karsilik gelen bir kurumdan ziyade “undue influence” doktrini
gelistirilmistir. Bu modelde odak noktasy, taraflar arasindaki ekonomik dengesiz-
likten ¢ok, bir tarafin digerinin iradesi tizerinde haksiz niifuz kurup kurmadig-
dir. Dolayisiyla sézlesmenin iptali i¢in mutlaka agir bir edim dengesizliginin var-
l1g1 aranmaz; iradenin baski altinda olusmast yeterli kabul edilebilir.

Bu teorik cerceve, arabuluculuk anlagmalarinin 6zellikle ihtiyari arabulu-
culuk baglaminda neden daha dikkatli degerlendirilmesi gerektigini ortaya koy-
maktadir. Zira dava sart1 arabuluculukta taraflarin ¢ogu kez hukuki destek aldig:
goriilse de, ihtiyari siireclerde is¢inin yeterli bilgilendirme olmaksizin ve gogu za-
man igverene ekonomik olarak bagimli bir konumdayken anlasma imzaladig1 du-
rumlara rastlanabilmektedir. Is iligkisinin sona ermesinin yarattig1 gelir kaybi ris-

ki, is¢inin makul olandan ¢ok daha diistik bir tutar1 kabul etmesine yol acabilir.
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Boyle bir tabloda ortaya ¢ikan anlagma tutanaginin, gercekte 6zgiir bir miizake-
renin tiriinii olup olmadig: ciddi bigimde tartismaya agiktir.

Nitekim 6gretide giderek gii¢ kazanan bir goriis, ihtiyari arabuluculuk an-
lagmalarinin agir1 yararlanma denetimine daha agik olmasi gerektigini savunmak-
tadir. Eger isci, ekonomik zorunluluk nedeniyle gercek alacaginin ¢ok altinda bir
bedeli kabul etmis ve isveren de bu durumu bilerek avantaj saglamigsa, objektif
ve siibjektif unsurlarin birlikte gergeklestiginden s6z edilebilir. Bu durumda an-
lasma belgesinin iptali giindeme gelebilecek; en azindan edimler arasindaki den-
gesizligin giderilmesi talep edilebilecektir. Boyle bir denetim, arabuluculuk ku-
rumunu zayiflatmak yerine, ona duyulan giiveni artiran bir iglev gorebilir. Cinki
irade serbestisinin gercek anlamda korunmasi, ancak taraflar arasinda asgari bir
miizakere esitligi saglandiginda miimkiindiir.

Bu noktada, ihtiyari arabuluculuk siireclerinde ortaya ¢ikabilecek agir1 ya-
rarlanma riskini azaltmaya yonelik bazi yapisal tedbirlerin tartigilmas: 6nem tagi-
maktadir. Oncelikle iscinin agik rizasi bulunmaksizin avukatsiz temsil edilmeme-
si, stirecin bilingli katilim temelinde yiiriitilmesine katki saglayacaktir. Hukuki
destek, is¢inin talep edebilecegi haklarin kapsamini anlamasini ve teklifleri sag-
Iikli bicimde degerlendirmesini kolaylagtirir. Ikinci olarak, ihtiyari dosyalarda
arabulucularin dogrudan taraf se¢imi yerine Arabuluculuk Biirosu araciliiyla
tevzi usulii ile atanmas, tarafsizlik algisimi giiglendirebilir. Bu yontem, ozellikle
igverenin siireci yonlendirdigi yoniindeki stipheleri azaltacaktur.

Ugiincii olarak, teklif, oturum ve onay siireclerinin e-Devlet altyapisi iize-
rinden yiritilmesi ve is¢inin —avukatla temsil edilse dahi— nihai onay1 bizzat
vermedigi anlagmalarin gegerli sayilmamasi, iradenin dogrulana bilirligini arti-
ran teknolojik bir giivence islevi gorebilir. Son olarak isciye, isveren teklifini de-
gerlendirebilmesi igin en az iki giinliik bir “bekleme siiresi” taninmasi, ani ka-
rarlarin ve dolayh bask: ihtimallerinin 6niine gegebilir. Bu tiir bir siire, sozlesme
hukukunda giderek 6nem kazanan “diisiinme hakki” (cooling-off period) yaklag:-

muyla da uyumludur.

Sonug

Sonug itibarryla arabuluculuk, is hukukunda barigcil ¢6ziim kiltiruni giig-
lendiren vazgegilmez bir aragtir; ancak bu aracin megruiyeti, taraf iradesinin ger-
cekligine baglidir. Agir1 yararlanma kurumu ise tam bu noktada devreye girerek
sozlesme ozgiirliigii ile sozlesme adaleti arasindaki hassas dengeyi korur. Ihtiya-

ri arabuluculuk anlagmalarinin, 6zellikle is¢inin ekonomik kirilganhig: dikkate
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alinarak daha dikkatli bir hukuki denetime tabi tutulmasi, hem ig¢inin korunma-
s1 hem de arabuluculugun kurumsal giivenilirliginin siirdiiriilmesi bakimindan
zorunlu goriinmektedir. Arabuluculuk ancak taraflarin gercekten esit kosullarda
masaya oturdugu durumlarda alternatif degil, ideal bir uyusmazhk ¢6ziim yolu
olma iddiasini siirdiirebilecektir.

Anahtar Kelimeler: Asir1 Yararlanma (Gabin), Is Hukukunda Arabuluculuk,
Arabuluculuk Anlagma Belgesi, Irade Sakatlig, Gii¢ Dengesizligi






Legal Proposals for the Prevention of Exploitation in
the Context of the Validity of Mediation Settlement
Agreements in Employment Relations

Mediation has become an increasingly prominent alternative dispute reso-
lution mechanism in labour disputes by offering parties a faster and more cost-ef-
fective means of settlement. However, the structural power imbalance between
employee and employer raises concerns as to whether mediation agreements
genuinely reflect free will. Particularly after the termination of the employment
relationship, employees often find themselves in a financially vulnerable position
and may accept settlements below their actual entitlements in order to obtain
compensation swiftly, thereby giving rise to claims of unconscionability (lesion).

This study examines mediation settlement agreements arising from em-
ployment relationships through the lens of the law of obligations and analyses
their legal nature within the framework of contract theory. It first outlines the
constitutive elements of unconscionability and subsequently evaluates the cir-
cumstances under which mediation agreements may be annulled on this ground,
taking into account the specific characteristics of labour law and the asymmetri-
cal relationship between the parties. In this respect, particular emphasis is placed
on defects of consent, compliance with mandatory legal rules, and the necessity
of ensuring contractual fairness.

The article further proposes several structural and legal safeguards aimed at
mitigating the risk of exploitation in voluntary mediation processes. Strengthen-
ing legal representation for employees, establishing a more neutral mediator ap-
pointment system, supporting approval procedures through secure digital mech-
anisms, and granting employees a reasonable reflection period are suggested as
measures capable of balancing contractual autonomy with the need to address
power disparities. Ultimately, the study argues that the legitimacy and effective-
ness of mediation depend on the existence of a genuinely voluntary bargaining
environment and concludes that a more robust scrutiny of unconscionability is
essential for the sustainable development of mediation in labour law.

Keywords: Unconscionability (Lesion), Mediation in Labour Law, Media-

tion Settlement Agreement, Defects of Consent, Power Imbalance
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Isyeri Arabuluculugu:
Calisma Barisi ve Isyerinde Verimlilik

Av. Arb. Nur Ozden*

Isyerlerinde caligma bariginin saglanmasy, etkili iletisim ve yapici sorun ¢dz-
me becerilerinin varhg ile iliskilendirilmektedir. Ozellikle kiiresellesme, dijital-
lesme ve esnek ¢alisma modellerinin yayginlagmas, isyerlerinde ortaya ¢ikan ¢a-
tismalarin niteligini degistirmigtir. Bu baglamda sorun ¢6zme becerileri, igyeri
galisma bariginin saglanmasi ve verimliligin korunmasinda kritik bir rol oyna-
maktadir.

Bu ¢aligmada alternatif uyusmazlik ¢6ziim yontemleri ve psikososyal risk
yonetimi yaklagimlar1 biitiincil bir cergevede ele alinmugtir. Calisma kapsaminda
ozellikle iletisim becerileri, empati, miizakere, ve igbirligine dayali problem ¢6z-
me yaklagimlarinin igyeri i¢indeki ¢atigmalarin yonetilmesindeki rolii degerlen-
dirilmigtir.

Literatiir incelemesi, isyerinde ortaya ¢ikan ¢atigmalarin biyiik 6lciide rol
belirsizligi, iletisim eksiklikleri ve yonetim tarzi gibi faktorlerden kaynaklandigi-
n1 gostermektedir. Catigmalarin etkin bi¢cimde yonetilememesi sonucunda ¢ali-
san baghhginda azalma, performans disiisii ve isten ayrilma egiliminde yiiksel-
me gibi durumlar ortaya ¢tkmaktadir. Buna kargilik yapilandirilmis sorun ¢ézme
stireglerinin varligy, catismalarin yapici bigimde ele alinmasini saglayarak is yeri
barisindaki siirdiiriilebilirligi giiclendirmektedir.

Bildiri kapsaminda ti¢ boyutlu bir model 6nerilmektedir. Birinci boyut, 6n-
leyici kiiltiir ve organizasyonel adalet boyutudur. Bu ¢ercevede agik iletisim poli-
tikalari, katilimci yonetim anlayisi ve liderlik egitimi, ¢atigmalarin ortaya ¢ikma-
dan engellenmesinde temel araglar olarak degerlendirilmektedir. Ikinci boyut,
erken miidahale mekanizmalaridir. Kurum i¢i arabuluculuk, ombudsmanlik

sistemi ve yapilandirilmig sikdyet prosediirleri, uyusmazliklarin biyiimeden

*  Avukat, Arabulucu. E-Posta: nrozden@gmail.com, ORCID: 0000-0003-0808-3675.



¢oziilmesini saglamaktadir. Ugiincii boyut ise sistematik risk yonetimi ve izleme
stiregleridir. Bu uygulamalar ¢alisma bariginin siirdiiriilebilirligini gtivence altina
almay1 amaglamaktadir.

Sonug olarak, isyerinde ¢aligma barisinin saglanmasi yalnizca hukuki uyus-
mazliklarin azaltilmasi ile sinirh degildir. Kurumlarin psikolojik giivenlik kiilti-
riinii destekleyen liderlik anlayis1 gelistirmesi, ¢alisanlarin iletisim ve sorun ¢6z-
me becerilerini giiclendirmesi ve erken miidahale mekanizmalarin1 kurumsal
yapiya entegre etmesi gerekmektedir. S6zii edilen uygulamalar hem ¢alisan re-
fahini hem de kurumsal verimliligi artiran temel unsurlar olarak degerlendiril-
mektedir. Bu nedenle igyerlerinin insan kaynaklari yapisinda hem igyeri arabulu-
culugu ad1 altinda bir birim kurulmasi hem de ¢atigma yonetimi ve sorun ¢6zme
becerilerinin gelistirilmesine yonelik egitim programlarina daha fazla yer veril-
mesi Onerilmektedir.

Anahtar Kelimeler: Caligma Barigi, Sorun Cozme Becerileri, Isyeri Catis-

mast, Orgiitsel Verimlilik, Uyusmazlik Yonetimi



Workplace Mediation
Workplace Peace and Organizational Productivity

Ensuring workplace peace is closely associated with the presence of effective
communication and constructive problem-solving skills within organizations. In
particular, the widespread adoption of globalization, digitalization, and flexible
working models has transformed the nature of conflicts emerging in workplaces.
In this context, problem-solving competencies play a critical role in maintaining
workplace harmony and sustaining organizational productivity.

This study addresses alternative dispute resolution mechanisms and psy-
chosocial risk management approaches within a holistic framework. Within the
scope of the study, the role of communication skills, empathy, negotiation, and
collaborative problem-solving approaches in managing workplace conflicts is ex-
amined.

The literature review indicates that conflicts in workplaces largely arise
from factors such as role ambiguity, communication deficiencies, and manageri-
al style. When conflicts are not managed effectively, outcomes such as decreased
employee engagement, reduced performance, and increased turnover intention
may occur. Conversely, the presence of structured problem-solving processes en-
ables conflicts to be addressed constructively and strengthens the sustainability
of workplace peace.

Within the scope of this paper, a three-dimensional model is proposed. The
first dimension focuses on a preventive culture and organizational justice. In this
context, open communication policies, participatory management practices, and
leadership training are considered essential tools for preventing conflicts before
they arise. The second dimension involves early intervention mechanisms. Inter-
nal workplace mediation, ombudsman systems, and structured complaint proce-
dures enable disputes to be resolved before escalating into larger conflicts. The
third dimension consists of systematic risk management and monitoring pro-

cesses. These practices aim to ensure the sustainability of workplace peace.
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In conclusion, ensuring workplace peace is not limited to reducing legal
disputes. Organizations should develop leadership approaches that support
a culture of psychological safety, strengthen employees’ communication and
problem-solving skills, and integrate early intervention mechanisms into their in-
stitutional structures. These practices are considered fundamental elements that
enhance both employee well-being and organizational productivity. Therefore, it
is recommended that organizations establish dedicated units for workplace me-
diation within their human resources structures and place greater emphasis on
training programs aimed at developing conflict management and problem-solv-
ing competencies.

Keywords: Workplace Peace, Problem-Solving Skills, Workplace Conflict,

Organizational Productivity, Dispute Management
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Saglik Hukukunda Arabuluculuk Uygulamalarina
Iliskin Uluslararasi Standartlarin Olusturulmas:

Av. Arb. Sebnem Akginar*

Arabuluculuk, saghik hukuku alanma 6zgii hassasiyetler bakimindan ayr1 bir
6nem tagimaktadir. Bu alanda ihtisaslagmig mahkemelerin ve ayr1 6zel bir kanu-
nun bulunmamasi sebebiyle yargilama oldukga giig bir hal almaktadur. Saglik huku-
kunda bilhassa vekalet ve eser sézlesmelerinden dogan sorumlulukta hekimin, 6zel
hastanenin, hastann, saglik galisanlarinin vb. sorumlulugu s6z konusu oldugunda
ilk olarak akla: Tiirk Borglar Kanunu, Tiirk Ceza Kanunu ve Hasta Haklar1 Yonet-
meligi gelse de AY, HMK, TKHK yaninda, konuyla ilgili ¢ok fazla kanun, kanun
hitkmiinde kararname yonetmelik ve uluslararas: diizenlemeler bulunmaktadir.'

Uluslararas: saglik hukuku dizini gergevesinde; Insan Haklar1 Evrensel Bil-
dirgesi-1948, Avrupa Insan Haklar1 Sézlesmesi-1950, Lizbon Bildirgesi-1981,
Avrupa Hasta Haklarinin Gelistirilmesi Bildirgesi-Amsterdam Bildirgesi-1994,
Diinya Tabipler Birligi-Bali Bildirgesi-1995, Avrupa Konseyi Insan Haklar1 ve Bi-
yotip Sozlesmesi-1996, Hasta Haklar1 Avrupa Statiisii-Roma-2002 vb. birgok dii-
zenleme bulunmaktadir. Saghk hakk: tiim diinyada her insanin sahip oldugu en
temel haklardan biridir. Bu hak sadece saglik hizmetlerine erisim hakki kapsa-
munda degil ayn1 zamanda sagligin toplumsal etmenler ve cesitli dig kogullarca da
belirlendigini dikkate alarak tiim belirleyenlerin uygun nicelik ve nitelikte olma-

sin1 gerektirir.” Insan Haklar1 Evrensel Bildirgesi m.25:
Herkesin, kendisinin ve ailesinin saglig1 ve refahi igin yeterli yagam standart-
larina sahip olmaya hakki vardir. Bu hak; beslenme, giyim, konut, saglik hiz-
metleri ile gerekli toplumsal hizmetleri ve igsizlik, hastalik, sakatlik, dulluk,
yaslilik ya da kendi denetiminin disindaki kosullardan kaynaklanan gegimini
saglayamama durumlarinda giivenlik hakkini da kapsar.

*  Avukat, Arabulucu, MCIArb; Istanbul Barosu.

1 Sebnem Akgnar, “II. Uluslararasi Tip Hukuku Kongresi Bildiriler Kitaby,” cilt 1 (Istanbul,
2019), 880 vd.

2 Pervin Somer, Murat Civaner, Sezercan Bektas, Sebnem Akg¢inar, Okan Dursun ve Irmak
Aslan, Saglk Hukukunda Uzman Arabuluculuk (Ankara: Optimist Yayin Grubu, 2020), 70.
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demektedir. Diinya Saghk Orgiitii ise “Saglik; sadece hastalik ya da sakatlik
olmamasi degil, fiziksel, mental ve toplumsal olarak tam bir iyilik halidir.” seklin-
de tamimlamaktadur.

Saglik hukuku disiplinler arasi ve hatta disiplinler istii bir alandir. Bu dina-
mik alan kendi i¢inde siirekli bir gelisim i¢inde olup ila¢ hukuku, gen hukuku,
saglik turizmi hukuku gibi alt baghklarla beraber diger iilkelerle de etkilesim ige-
risindedir.?

Tibbi standardin hukuka uygunluk sebebi olmasi hasebiyle, tip biliminin
ginimiizde ulastig1 bilimsel ve teknik diizeyin tiim dinyada takip edilmesi ayr1
bir 6nem tagimaktadir. Tibbi miidahale, tip bilimi tarafindan kabul edilen tibbi
standartlara uygun olmak zorundadir. Bu standarttan sapma, deney ve deneme
kosullarini tasimiyorsa, diger bir ifadeyle klinik aragtirma kapsaminda degil ise
tibbi miidahalenin hukuka uygunlugu ortadan kalkacaktir*. Dolayisiyla hekim-
lerin uluslararasi alanda gelisen tiim bilimsel ¢aligma ve yontemleri takip etmele-
ri gerekmektedir.

Hukuk Uyugmazliklarinda Arabuluculuk Kanunu m. 1: “Bu Kanunun ama-
c1, hukuk uyusmazliklarinin arabuluculuk yoluyla ¢6ziimlenmesinde uygulana-
cak usul ve esaslar1 diizenlemektir. (2) Bu Kanun, yabancilik unsuru tagryanlar
da dahil olmak iizere, ancak taraflarin tizerinde serbestce tasarruf edebilecek-
leri is veya islemlerden dogan 6zel hukuk uyusmazliklarinin ¢6ziimlenmesinde
uygulanir™ diizenlemesiyle yabancihik unsuru tagiyan, taraflarin tzerinde ser-
bestge tasarruf edebilecekleri uyusmazliklarda arabuluculugu islevsel bir hale ge-
tirmistir. Boylece farkl tilke vatandaslari ile dogan 6zel hukuk uyusmazliklarinimn
da arabuluculuk yoluyla ¢6ziilebilecegini belirtmistir. Yabancilik unsuru tagryan
uyusmazliklarda dil, din, ik farklihigi kaynakli olarak bakis agilari, degerleri, 6n-
celikleri ve hassasiyetleri degisebilmektedir.®

Ulkemiz gerek cografi konumu, gerek saglik alaninda gelismis iyi hekimle-
rinin bulunmasi, konforlu hastane kogullar: ve gerekse ekonomik avantajlar: se-
bebiyle saglik turizmi alaninda oldukga etkin faaliyet géstermektedir. Bu durum
malpraktis davalarini da beraberinde getirmektedir. Ancak bagka bir tilkenin yar-
gilama alanina dahil olmak istemeyen yabanci hastalar oldukga giiglik ¢ekmekte

3 Sebnem Akginar ve Pervin Somer, Saglk Hukuku Uyusmazliklarinda Uygulama, 1. baski (Is-
tanbul: On Iki Levha Yayincilik, 2022), 2.

4 Nesibe Yayci, “Komplikasyon ve Malpraktis Ayrimy,” iginde Kadir Has Universitesi Hukuk
Fakiiltesi Uluslararast I. Saghk Hukuku Sempozyumu, 24-25 Nisan 2008, ed. Pervin Somer ve
Ipek Sevda Ségiit (Istanbul: On Iki Levha Yayincilik, 2011), 29 vd.

S http://www.adb.adalet.gov.tr (Erisim Tarihi:8.03.2026).

6 Somer vd., Saglk Hukukunda Uzman Arabuluculuk, 70.
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ve ¢oziim yollar1 aramaktadir. Oysaki bu uyusmazliklarin uzman arabulucular ta-
rafindan ¢6ziime kavugturulmasi hem hasta haklar1 hem de tilkemizin itibari ba-
kimindan kolaylastirici olacaktir.

Saglhik hukuku uyusmazliklarinda korunmasi gereken menfaatler somut ola-
yin Ozelliklerine, statiiye gore farkli bir yap1 arz etmektedir. Bu gercevede, sag-
lik hizmetlerinden yararlanan bireyler bakimindan temel koruma alanin kigisel
mahremiyet ve 6zel hayatin gizliligi olustururken, saghk hizmetini sunan kamu
veya 6zel kuruluglar bakimindan ise ticari sir niteligi tagryan mali, teknik ve orga-
nizasyonel bilgilerin korunmas: 6nem tagimaktadur. Ticari sir, saglik kurulusunun
ekonomik ve rekabetle baglantili menfaatlerini tigiinci kisilere karsi korumay:
amaglamaktadir. Bununla birlikte, kamuya ait saglik kuruluglar1 bakimindan tica-
ri sir korumasi, kamu yarari, seffaflik ve hesap verebilirlik ilkeleri kargisinda daha
sinirlt bir goriintim arz etmekte; 6rnegin ihale gibi siireglerde rekabet ilkesinin
korunmasi gibi 6nemli yikimliliklerin bir geregi olarak gizlilik ilkesiyle korun-
maktadir. Hekimler yoniinden ise meslek etigi, sir saklama yikiimliliigii ve mes-
leki itibarin korunmasi, disiplin sorumlulugu gibi konularda 6n plana ¢tkmak-
tadir. Bu farkli menfaat alanlarinin ayni uyusmazlik icinde kesigsmesi, yargilama
stireglerinin aleniyeti kargisinda taraflar bakimindan gesitli riskler dogurabilmek-
tedir. Bu nedenle, taraflarin mahremiyet, itibar ve ticari sir gibi hassas menfaatle-
rini daha etkin sekilde koruyabilen arabuluculuk, 6zel hukuka tabi saglik huku-
ku uyugmazliklarinda iglevsel ve tercih edilebilir bir alternatif uyusmazlk ¢ziim
yontemi olarak 6ne ¢ikmaktadir. Bu sebeple uluslararas: alandaki tibbi standart-
lar gibi arabuluculukta da uluslararas: standartlarin olusturulmas: gerekmektedir.

Caligmada, Ingiltere, Amerika Birlesik Devletleri, Avrupa Ulkeleri, Asya Ul-
keleri ve Afrika Ulkeleri'ndeki uygulamalar kargilagtirmali bir perspektifle ince-
lenecek olup saglik hukukunda arabuluculuga tabi olabilecek uyusmazliklar ba-
kimindan uluslararas: standartlarin olusturulmasinin neden 6nemli oldugu ve
¢6ziim yollar hususlar1 degerlendirilecektir.

Anahtar Kelimeler: Arabuluculuk, Saglik Hukuku, Tibbi Standart, Uluslara-
ras1 Alanda Arabuluculuk , Yabancilik Unsuru






Establishing International Standards for
Mediation Practices in Health Law

Mediation holds particular significance in the field of health law due to the
sensitive nature of disputes arising within this domain. The absence of special-
ized courts and a distinct legislative framework specifically governing health law
renders judicial proceedings particularly complex. In matters concerning liability
arising from mandates and contracts for work—especially where the responsibil-
ity of physicians, private hospitals, patients, healthcare professionals, and related
parties is in question—the first sources that come to mind are the Turkish Code
of Obligations, the Turkish Penal Code, and the Regulation on Patient Rights.
However, alongside the Constitution, the Code of Civil Procedure, and the Law
on the Protection of Consumers, there exist numerous other laws, statutory de-
crees, regulations, and international instruments governing the field.

Within the framework of the international health law corpus, several signif-
icant instruments may be cited, including the Universal Declaration of Human
Rights (1948), the European Convention on Human Rights (1950), the Lisbon
Declaration on the Rights of the Patient (1981), the Declaration on the Promo-
tion of Patients’ Rights in Europe — Amsterdam Declaration (1994), the World
Medical Association Bali Declaration (1995), the Convention on Human Rights
and Biomedicine of the Council of Europe (1996), and the European Charter of
Patients’ Rights — Rome (2002), among many others.

The right to health is universally recognized as one of the most fundamen-
tal human rights. This right encompasses not only access to healthcare services
but also the recognition that health is determined by broader social determinants
and external conditions. Accordingly, it requires that all such determinants be en-
sured in both adequate quantity and quality.

Article 25 of the Universal Declaration of Human Rights states: “Everyone
has the right to a standard of living adequate for the health and well-being of

himself and of his family, including food, clothing, housing and medical care and
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necessary social services, and the right to security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in circum-
stances beyond his control.”

The World Health Organization defines health as “a state of complete
physical, mental and social well-being and not merely the absence of disease
or infirmity.”

Health law is an interdisciplinary—indeed, at times transdisciplinary—
field. It is inherently dynamic and continuously evolving, interacting with other
countries and incorporating various subfields such as pharmaceutical law, genet-
ic law, and health tourism law.

Since compliance with medical standards constitutes a ground of legal jus-
tification, it is of paramount importance that the scientific and technical level
reached by medical science worldwide be closely followed. Any medical inter-
vention must conform to medical standards accepted by the medical communi-
ty. A deviation from such standards—unless carried out under the conditions of
experimentation or clinical research—eliminates the lawfulness of the interven-
tion. Consequently, physicians must keep abreast of all scientific developments
and methodologies emerging at the international level.

Article 1 of the Law on Mediation in Civil Disputes provides:“The purpose
of this Law is to regulate the procedures and principles to be applied in resolving
civil disputes through mediation. (2) This Law shall apply to the resolution of
private law disputes arising from acts or transactions over which the parties may
freely dispose, including those involving a foreign element.”

Through this provision, mediation has been rendered functional in disputes
involving a foreign element. Accordingly, private law disputes arising between
citizens of different countries may also be resolved through mediation. In such
disputes, differences in language, religion, race, and cultural background may
shape the parties’ perspectives, values, priorities, and sensitivities.

Turkiye has become highly active in the field of health tourism due to its
strategic geographical location, the presence of highly qualified physicians, the
comfort and quality of its hospital facilities, and its economic advantages. How-
ever, this development has also led to an increase in malpractice claims. Foreign
patients who prefer not to submit to the jurisdiction of another country’s judicial
system often encounter considerable difficulties and seek alternative solutions.
In this regard, the resolution of such disputes by specialized mediators would
greatly facilitate both the protection of patient rights and the preservation of our

country’s reputation.
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In disputes arising in the field of health law, the protection of personal pri-
vacy is of paramount importance for patients; professional ethics and reputation
are crucial for physicians; and commercial confidentiality and trade secrets are
significant for private and public hospitals as well as insurance companies. These
considerations render mediation particularly necessary for all stakeholders in-
volved.

For this reason, just as international medical standards exist in the medical
field, it is equally necessary to establish international standards for mediation in
health law.

The practices in England, the United States of America, European coun-
tries, Asian countries, and African countries will be examined, and the impor-
tance of establishing international standards in mediation within the field of
health law—as well as potential solutions—will be evaluated.

Keywords: Mediation, Health Law, Medical Standards, Mediation in the In-

ternational Arena, Foreign Element.
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Tiirk Diinyas1 Arabulucular Birligi Modeli

Av. Arb. Yakup Erikel*

Bolgesel Bir Uyusmazlik C6ziim Ag1 Perspektifi

Arabuluculuk, taraflarin tizerinde serbestge tasarruf edebilecegi uyusmaz-
liklarda gonillilik, tarafsizlik, esitlik ve gizlilik ilkeleri gercevesinde yiiriitilen
alternatif bir uyusmazhk ¢6ziim yontemidir. Arabulucunun temel gorevi uyus-
mazlik hakkinda karar vermek degil, taraflar arasinda iletisimi kolaylastirmak ve
¢6ziim arayigin desteklemektir. Bu yoniiyle arabuluculuk, klasik yargilama yon-
temlerinden farkli olarak taraflarin kendi iradeleriyle bir ¢6ziim tiretmelerini sag-
layan esnek ve katilime1 bir mekanizma sunmaktadir.

Kiiresellegme siireciyle birlikte uluslararas: ticaret, yatirim ve ekonomik ilig-
kiler 6nemli 6l¢iide artmugtir. Farkli hukuk sistemlerine tabi taraflar arasinda or-
taya ¢ikan uyusmazliklarin ¢6ziimi ise ¢ogu zaman uzun, maliyetli ve karmagik
yarg stireglerini beraberinde getirmektedir. Bu durum taraflar1 daha hizli, eko-
nomik ve pratik ¢6ziim yollarina yoneltmektedir. Uluslararas: arabuluculuk, bu
ihtiyaca cevap veren 6nemli bir mekanizma olarak giderek daha fazla 6nem ka-
zanmaktadir.

Uluslararas: arabuluculugun gelisiminde 6nemli bir doniim noktasi, 2019
yilinda kabul edilen Birlesmis Milletler Uluslararasi Ticari Arabuluculuk Anlas-
malarinin Icrasina Iligkin Singapur Sézlesmesi olmustur. Bu sozlesme, uluslara-
rasi ticari arabuluculuk sonucunda varilan anlagmalarin sinir 6tesi icra edilebi-
lirligine iligkin hukuki bir ¢er¢eve sunmaktadir. Boylece arabuluculuk, yalnizca
taraflarin iyi niyetine dayali bir uzlagma yontemi olmaktan ¢ikarak uluslararas: ti-
caret hukukunun etkin bir arac1 haline gelmistir.

Bununla birlikte uluslararasi arabuluculugun etkinliginin artirilabilmesi

i¢in yalmizca kiiresel diizenlemeler yeterli degildir. Bolgesel diizeyde kurumsal

*  Avukat Arabulucu, Ankara Barosu; Tiirk Diinyasi Arabulucular Birligi (TDAB) Bagkani.
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arabuluculuk aglarinin olusturulmasi, ortak mesleki standartlarin gelistirilmesi
ve kargilikli tanima mekanizmalarinin kurulmas: bityiik 6nem tagimaktadir. Or-
tak kiiltiirel ve ekonomik baglara sahip tlkeler arasinda kurulacak bolgesel ara-
buluculuk yapilar, uyusmazlik ¢6ziim siireglerinin daha hizli ve giivenilir sekilde
yuritilmesine katki saglayabilir.

Tirk diinyasinda son yillarda ekonomik, ticari, akademik ve kiiltiirel iliski-
ler giderek giiclenmektedir. Tiirkiye, Azerbaycan, Kazakistan, Kirgizistan, Ozbe-
kistan ve diger Tiirk devletleri arasinda gelisen bu iligkiler, dogal olarak sinir 6te-
si hukuki iligkilerin ve ticari uyugmazliklarin da artmasina yol agmaktadir. Bu
nedenle Tiirk diinyasinda ortak bir uyusmazlik ¢6ziim altyapisinin gelistirilmesi
onemli bir ihtiyag olarak ortaya ¢ikmaktadir.

Bu baglamda Tiirk Diinyas: Arabulucular Birligi (TDAB), Tiirk devletleri
arasinda arabuluculuk alaninda kurumsal is birligini giiglendirmeyi amaglayan
bolgesel bir model olarak degerlendirilebilir. TDAB modeli, farkh iilkelerde faa-
liyet gosteren arabulucular, hukukeular, akademisyenler ve hukuk kurumlar: ara-
sinda is birligi ve koordinasyon saglayarak ortak bir arabuluculuk ag1 olusturma-
y1 hedeflemektedir.

TDAB modelinin temel amaglarindan biri, Tiirk devletleri arasinda arabu-
luculuk alaninda ortak standartlarin gelistirilmesidir. Egitim programlari, ser-
tifikasyon stiregleri, etik ilkeler ve mesleki uygulamalar bakimindan ortak bir
cercevenin olusturulmasi, arabuluculuk faaliyetlerinin bolgesel diizeyde daha gii-
venilir ve etkin bir sekilde yiiriitilmesine katki saglayabilir. Bu kapsamda tiniver-
siteler, barolar, adalet bakanliklar1 ve arabuluculuk kurumlar: arasinda gelistirile-
cek ig birlikleri biiytik 6nem tagimaktadur.

Modelin bir diger 6nemli yonii, akademik ve kurumsal is birliklerinin giig-
lendirilmesidir. Ortak sempozyumlar, egitim programlari, aragtirma projeleri
ve uluslararasi konferanslar aracihgryla arabuluculuk alanindaki bilgi ve tecriibe
paylagimi artirilabilir. Bu tiir faaliyetler hem arabuluculuk kiiltiriiniin gelisme-
sine katk: saglayacak hem de farkli hukuk sistemleri arasinda karsilikli anlayigin
giiglenmesine yardimei olacaktir.

Tirk hukuk ve kiltiir tarihinde sulh ve uzlagma anlayig1 6nemli bir yer tut-
maktadir. Geleneksel toplum yapisinda uyusmazliklarin ¢oziimiinde uzlastirict
ve barstirict kisilerin rolii oldukga belirgindir. Islam hukukunda yer alan “mus-
lihun” kavrami ve Ahilik teskilatinin ticari hayatta benimsedigi uzlastiric1 yakla-
sim, bu kiltiirel mirasin 6nemli 6rnekleri arasinda sayilabilir. Bu tarihsel miras,
modern arabuluculuk anlayisinin bolgesel kiiltiirel temellerini de ortaya koy-

maktadir.



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

TDAB modeli, bu tarihsel ve kiiltiirel miras1 modern hukuk kurumlariyla
bir araya getirerek Tiirk diinyasinda yeni bir hukuk is birligi alan1 olusturmayi he-
deflemektedir. Bu modelin gelismesi, yalnizca arabuluculuk faaliyetlerinin gii¢-
lenmesine degil, ayn1 zamanda Tiirk devletleri arasinda hukuk alaninda kurum-
sal diyalogun artmasina da katki saglayabilir.

Sonug olarak Tiirk Diinyas1 Arabulucular Birligi modeli, bolgesel diizey-
de isleyen bir arabuluculuk ag1 kurulmasina y6nelik 6nemli bir girigimdir. Or-
tak egitim standartlarinin gelistirilmesi, arabulucular arasinda kurumsal is birligi-
nin artirilmasi ve uluslararasi uyusmazliklarin ¢6ztimiinde etkili mekanizmalarin
olugturulmasi, bu modelin temel hedefleri arasinda yer almaktadir. Bu hedeflerin
gerceklestirilmesi, Tiirk diinyasinda hukuk alaninda giiven ve is birliginin giiglen-
mesine katki saglayabilecek 6nemli bir adim olarak degerlendirilebilir.

Anahtar Kelimeler: Arabuluculuk, Tirk Dinyast Arabulucular Birligi, Ulus-
lararas1 Arabuluculuk, Bélgesel Hukuk Is Birligi, Singapur Sozlesmesi






The Model of the Union
of Mediators of the Turkic World

A Perspective on a Regional Dispute Resolution Network

Mediation is an alternative dispute resolution method conducted within the
framework of voluntariness, neutrality, equality, and confidentiality in disputes
over which the parties have the freedom to dispose. The primary role of the me-
diator is not to render a decision regarding the dispute, but rather to facilitate
communication between the parties and support the search for a mutually ac-
ceptable solution. In this respect, mediation offers a flexible and participatory
mechanism that enables parties to generate their own solutions, differing from
traditional judicial processes.

With the process of globalization, international trade, investment, and eco-
nomic relations have increased significantly. The resolution of disputes arising
between parties subject to different legal systems often leads to lengthy, costly,
and complex judicial proceedings. This situation encourages parties to seek fast-
er, more economical, and practical methods of disputes resolution. Internation-
al mediation has therefore gained increasing importance as a mechanism capable
of responding to this need.

A significant milestone in the development of international mediation
was the adoption of the United Nations Convention on International Settle-
ment Agreements Resulting from Mediation, known as the Singapore Conven-
tion on Mediation, in 2019. This convention provides a legal framework for the
cross-border enforcement of settlement agreements resulting from internation-
al commercial mediation. In this way, mediation has evolved from being merely
a goodwill-based method of settlement into an effective instrument within inter-
national commercial law.

However, global regulations alone are not sufficient to enhance the effec-

tiveness of international mediation. The establishment of institutional mediation
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networks at the regional level, the development of common professional stand-
ards, and the creation of mechanisms of mutual recognition are of great impor-
tance. Regional mediation structures established among countries sharing com-
mon cultural and economic ties may contribute to the faster and more reliable
conduct of dispute resolution processes.

In recent years, economic, commercial, academic, and cultural relations
within the Turkic world have been steadily strengthening. The expanding rela-
tions among Tiirkiye, Azerbaijan, Kazakhstan, Kyrgyzstan, Uzbekistan, and oth-
er Turkic states naturally lead to an increase in cross-border legal relations and
commercial disputes. Therefore, the development of a common dispute resolu-
tion infrastructure within the Turkic world emerges as an important necessity.

In this context, the Union of Mediators of the Turkic World (TDAB) may
be considered as a regional model aiming to strengthen institutional cooperation
in the field of mediation among Turkic states. The TDAB model seeks to estab-
lish a common mediation network by providing cooperation and coordination
among mediators, legal professionals, academics, and legal institutions operating
in different countries.

One of the primary objectives of the TDAB model is the development of
common standards in the field of mediation among Turkic states. Establishing a
common framework in terms of training programs, certification processes, ethi-
cal principles, and professional practices may contribute to the more reliable and
effective conduct of mediation activities at the regional level. In this regard, co-
operation among universities, bar associations, ministries of justice, and media-
tion institutions is of great importance.

Another important aspect of the model is the strengthening of academic
and institutional cooperation. Through joint symposiums, training programs, re-
search projects, and international conferences, the sharing of knowledge and ex-
perience in the field of mediation can be enhanced. Such activities will not only
contribute to the development of a mediation culture but will also help strength-
en mutual understanding between different legal systems.

The concepts of reconciliation and settlement occupy an important place in
the legal and cultural history of Turkic societies. In traditional social structures,
conciliatory individuals often played a significant role in resolving disputes. The
concept of “muslihun” in Islamic law and the conciliatory approach adopted in
commercial life by the Ahi guild system may be considered among the important
examples of this cultural heritage. This historical legacy also reveals the regional

cultural foundations of modern mediation practices.
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The TDAB model aims to bring together this historical and cultural herit-
age with modern legal institutions in order to create a new field of legal coopera-
tion within the Turkic world. The development of this model may contribute not
only to strengthening mediation practices but also to increasing institutional di-
alogue among Turkic states in the field of law.

In conclusion, the model of the Union of Mediators of the Turkic World
represents an important initiative aimed at establishing a regional mediation
network. The development of common training standards, the strengthen-
ing of institutional cooperation among mediators, and the creation of effective
mechanisms for the resolution of international disputes constitutes the prima-
ry objectives of this model. Achieving these objectives may be considered an im-
portant step toward strengthening trust and cooperation in the field of law with-
in the Turkic world.

Keywords: Mediation, Union of Mediators of the Turkic World, Interna-

tional Mediation, Regional Legal Cooperation, Singapore Convention






Tiirk Diinyasinda Adaletin
Hizl Yiizii ve Uzlas1 Kiiltiri

Av. Tuna Peker*

Bu ¢alisma, Tiirk Devletleri Tegkilat1 biinyesinde arabuluculugun kadim
toplumsal geleneklerden modern ve kurumsallagmis yasal cercevelere uzanan ge-
lisimini incelemektedir. Uye devletler (Tiirkiye, Azerbaycan, Kazakistan, Kirg-
zistan ve Ozbekistan) ile gozlemci devletlerin (Macaristan, KKTC ve Tiirkme-
nistan) uygulamalar1 analiz edilerek, “Aksakal” geleneginin modern Alternatif
Uyusmazhk Céziimii (AUC) yontemleri igin nasil kiiltiirel bir temel olusturdu-
gu vurgulanmaktadir. Arastirma; zorunlu arabuluculuk modellerine gegis siireci,
gizlilik ve iradilik gibi hukuki ilkeler ile uyusmazliklarin ¢ekismeli davalar yerine
diyalog yoluyla ¢6ziilmesinin sosyo-ekonomik faydalarini ayrintilandirmaktadr.
Sonug olarak ¢aligma, Tirk diinyasinin toplumsal barist ve ekonomik giivenligi
korumak amaciyla tarihsel bilgeligi modern yarg: etkinligiyle basariyla harman-

ladigini savunmaktadr.

I. Giris: Geleneksel Yargilamanin Krizi

Geleneksel yarg: sistemi, dogas: geregi bir kazanan ve bir kaybeden yarat-
mak tizere tasarlanmugtir; bu ikili sonug, ¢atismanin temelindeki insani ve sosyal
maliyetleri ele almakta ¢ogu zaman yetersiz kalir. Genellikle ti¢ y1li agan uzun sii-
reli davalar; zaman kaybi, kronik stres ve hi¢bir maddi tazminatin gergek anlam-
da onaramayaca@ kopuk iliskiler dahil olmak tizere bireyler tizerinde agur yiikler
olusturur. Modern hukuk sistemleri artik “her uyusmazhigin mutlaka bir tarafin
kaybetmesiyle sonu¢lanmasi gerekmedigini” giderek daha fazla kabul etmekte-
dir. Sonug olarak, AUC mekanizmalar1 temel bir ihtiya¢ haline gelmistir. Bun-

lar arasinda arabuluculuk; goniilli, esnek ve maliyet etkin bir arag olarak 6ne

*  Avukat Arabulucu, Ankara Barosu; Marka ve Patent Vekili, Ttirk Diinyas1 Arabulucular Bir-
ligi Uyesi.
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ctkmaktadir. Tirk diinyasinda arabuluculuk sadece hukuki bir prosediir degil,
koklii bir toplumsal uzlag: kiiltiiriiniin tezahiiridir. Bu ¢aligma, 2026 yili itiba-
riyla Tiirk devletlerindeki arabuluculugun tarihsel kokenlerini ve mevcut mesle-

ki uygulamalarini incelemektedir.

IL. Arabuluculugun Temel lkeleri

Arabuluculuk, siradan bir sohbetten ziyade etik ve hukuki kurallarla yoneti-
len profesyonel bir siirectir. Bu mekanizma dort temel siitun tizerine kuruludur:

o Goniilliliik ve Esitlik: Hi¢ kimse arabuluculuga katilmaya veya rizasi
olmadan bir ¢6ziimii kabul etmeye zorlanamaz. Taraflar siire¢ boyun-
ca egit statiidedir.

«  Gizlilik: 6325 sayil Tiirk Kanunu'nun 4. maddesi gibi yasalar uyarinca,
arabuluculuk sirasinda yapilan tiim beyanlar ve teklifler kesinlikle gizli-
dir. Bu durum diriistligii ve agik iletisimi saglar.

o Arabulucunun Rolii: Arabulucu bir hakim degildir; kimin hakl veya
haks1z olduguna karar vermez. Bunun yerine, iletisimi kolaylastiran bir
kopri gorevi goriir.

+ Kendi Gelecegini Belirleme (Self-Determinasyon): Yetki hakimlerde
degil, taraflardadir. Arabuluculuk, taraflarin “kendi kaderlerini tayin et-
melerine” olanak tanir.

Arabuluculugun mantig1 en iyi “Portakal Vakasi” ile 6rneklendirilir. Bir ha-
kim bir portakali sadece ortadan ikiye bolerken, bir arabulucu taraflardan birinin
kek yapmak i¢in kabuguna, digerinin ise igmek i¢in suyuna ihtiyaci oldugunu tes-
pit eder. Gortniirdeki talepler yerine gercek menfaatlere odaklanilmas, her iki

tarafi¢in de tam memnuniyet saglar.

I11. Tarihsel Kokenler: Aksakal Gelenegi

Tirk diinyasinda modern arabuluculugun hizla benimsenmesi, bu toplum-
larin kolektif hafizasindaki derin koklere baglanmaktadir. Tarihsel olarak gécebe
ve yar1 gogebe Tiirk topluluklari, uyusmazliklar: bilge yashlar, kabile reisleri ve
saygin liderler araciligiyla ¢6zmistiir. Bunun merkezinde, Goktiirk ve Hun dé-
nemlerine kadar 1.500 ila 2.000 y1l 6ncesine dayanan “Aksakal” gelenegi yer alir.
Bir Aksakal sadece yash bir kisi degil; bilgeligi, deneyimi ve giicli adalet duygu-
suyla toplumsal sayginlik kazanmus bir bireydir. Bu biiyiikler; aile, miras ve ticari
catigmalar resmi bir mahkemeye ulasmadan 6nce arabuluculuk yapmus ve tavsi-
yelerde bulunmuglardir. Giintimiizde bu miras, Tiirk Devletleri Tegkilat: biinye-

sindeki Aksakallar Konseyi ile sembolize edilmektedir.
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IV. Tiirk Devletlerinde Mevcut Uygulamalar (2026)

Arabuluculugun kurumsal gelisimi, 6zellikle, Tiirk Diinyas1 Arabulucular

Birligi (TDAB) destekleri ile, son yillarda biiyiik ivme kazanmustir.

Tiirkiye: 2012 yilinda arabuluculugu baglatmistir (6325 Sayili Kanun).
2018 yilina gelindiginde is uyusmazliklarinda “dava sarti” modeline 6n-
ctiliik etmis, daha sonra bunu ticari ve tiiketici davalarina genisletmistir.
Tiirk sistemi su anda oldukga gelismis kabul edilmekte ve diger devlet-
ler igin temel referans gorevi gérmektedir.

Azerbaycan: 2019 tarihli “Arabuluculuk Kanunu” ile arabuluculugu
kurumsallagtirmig; 2026 itibariyla aile, is ve ticari uyusmazliklarda zo-
runlu hale getirmistir. Sistem Mediasiya Surast (Arabuluculuk Kurulu)
tarafindan yonetilmekte ve masraflar: kargilamak i¢in devlet destekli bir
adli yardim mekanizmasi icermektedir.

Kazakistan: 2011 tarihli yasasy, tarihsel “Biler Sot1” (bilgelerin adaleti)
gelenegini entegre etmektedir. Sistem; Profesyonel Arabulucular (ser-
tifikaly, en az 25 yaginda) ve Géniillii Arabulucular (saygmn kisiler, en
az 40 yaginda) arasinda ayrim yapmaktadir. Uzlasma saglandiginda kii-
ciik capli ceza davalarinin disiiriilmesi igin de 6zellikle kullanilmaktadr.
Kirgizistan: “Tiirkiye Modeli™ni takip ederek Aralik 2025’te yeni mev-
zuat kabul etmistir. Kirgiz Cumbhuriyeti Arabulucular Odasi Mart
2026’da kurulmustur. 1.500 arabulucunun egitimi de, Tiirk Diinyasi
Arabulucular Birligi (TDAB) tarafindan desteklenmektedir.
Ozbekistan: Ekim 2025’teki kapsamli reformlar arabuluculugu banka-
cilik ve sigorta sektorlerine yaymustir. Varilan anlagmalar, goniilli olarak
yerine getirilmezse mahkemelerce dogrudan icra edilebilir. Ozbekis-
tan yakin zamanda (Mart 2026) Pekin'deki Uluslararasi Arabuluculuk

Orgiitii’ne katilmigtir.

V. Gozlemci Devletler ve Ozgiin Modeller

Macaristan: AB standartlarina uyumlu olan Macaristan, 2026 yilinda
yasalarin1 KOBI'leri tahkim/arabuluculuk prosediirlerine dahil edecek
sekilde giincellemistir.

Tiirkmenistan: Kadinlarin kan davalarini sona erdirdigi “tiilbent barisi” ge-
leneginden ilham alarak modern bir kurumsal yapiya gecis yapmaktadr.
KKTC: 2026'da “yar1 zorunlu” bir hibrit modeli benimsemistir ve
taraflarin Yilksek Mahkeme agamasinda bile uzlagabildigi “Istinaf

Arabuluculugu”na izin vermektedir.
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VI. Sonug: Bir Baris Mirasi

Tirk diinyasinda arabuluculugun evrimi, 6ziindeki “Uzlag1 Kiltirii niin ar-
tik profesyonel bir hukuki dayanak haline geldigini géstermektedir. Ortak he-
def nettir: yarg: yiikiinii azaltmak, uyusmazliklar1 daha hizli ¢6zmek ve toplum-
sal uyumu korurken ekonomik giivenligi saglamak. Tirk geleneginde en biiyiik
gii¢ kilig degil, goniilleri baristiran Aksakal'in sézidiir. Gelecek nesillere bitmek
bilmeyen davalar yerine bir diyalog kiiltiirii birakmak 6nceligimiz olmaya devam
etmektedir.

Anahtar Kelimeler: Arabuluculuk, Alternatif Uyugsmazlik Coziimii, Uzlagt
Kiiltiirii, Goniilliiliik Ilkesi, Self-Determinasyon, Toplumsal Bars.



The Fast Face of Justice and the Culture of
Reconciliation in the Turkic World

This study examines the evolution of mediation within the Organization
of Turkic States, tracing its journey from ancient communal traditions to mo-
dern, institutionalized legal frameworks. By analyzing the practices of member
states— Tiirkiye, Azerbaijan, Kazakhstan, Kyrgyzstan, and Uzbekistan—and ob-
server states—Hungary, TRNC, and Turkmenistan—the paper highlights how
the “Aksakal” (White-Bearded Elders) tradition has provided a cultural founda-
tion for modern Alternative Dispute Resolution (ADR). The research details
the transition toward mandatory mediation models, the legal principles of confi-
dentiality and self-determination, and the socio-economic benefits of resolving
disputes through dialogue rather than adversarial litigation. Ultimately, it argues
that the Turkic world is successfully blending historical wisdom with contempo-

rary judicial efficiency to preserve social peace and economic security.

I. Introduction: The Crisis of Traditional Litigation

The traditional judicial system is fundamentally designed to produce a win-
ner and a loser, a binary outcome that often fails to address the underlying hu-
man and social costs of conflict. Long-term lawsuits, often exceeding three years,
impose significant burdens on individuals, including lost time, chronic stress,
and fractured relationships that no financial compensation can truly remedy.
Modern legal systems are increasingly recognizing that “not every dispute must
necessarily end with one party losing.”

Consequently, Alternative Dispute Resolution (ADR) mechanisms have
become essential. Among these, mediation stands out as a voluntary, flexible,
and cost-effective tool. In the Turkic world, mediation is more than alegal proce-
dure; it is a manifestation of a long-standing culture of social reconciliation. This
study explores the historical roots and current professional practices of mediati-
on across the Turkic states as of 2026.
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I1. Fundamental Principles of Mediation

Mediation is a professional process governed by strict ethical and legal prin-
ciples rather than a random conversation. Four pillars sustain this mechanism:

o Voluntariness and Equality: No party can be forced to participate in
mediation or accept a solution without consent. Parties maintain equal
standing throughout the process.

« Confidentiality: Under laws such as Article 4 of the Turkish Law No.
6325, all statements and proposals made during mediation are strictly
confidential. This ensures honesty and open communication.

« The Role of the Mediator: The mediator is not a judge; they do not
decide who is right or wrong. Instead, they act as a bridge to facilitate
communication.

«  Self-Determination: Authority rests with the parties, not a robed third
party. Mediation allows parties to “determine their own destiny.”

The logic of mediation is best illustrated by the “Orange Case”. While a jud-
ge might simply split an orange in half, a mediator identifies that one party ne-
eds the peel for baking while the other needs the juice for drinking. This focus
on real interests rather than apparent demands leads to complete satisfaction for

both sides.

II1. Historical Roots: The Aksakal Tradition

The rapid adoption of modern mediation in the Turkic world is attributed
to its deep roots in the collective memory of these societies. Historically, noma-
dic and semi-nomadic Turkic communities resolved disputes through wise el-
ders, tribal chiefs, and respected leaders.

Central to this is the Aksakal (White-Bearded Elder) tradition, which da-
tes back 1,500 to 2,000 years to the Goktirk and Hunnic periods. An Aksakal
is not merely an elderly person but an individual who has earned social presti-
ge through wisdom, experience, and a strong sense of justice. These elders ac-
ted as advisors and dispensers of justice, intervening in family, inheritance, and
commercial conflicts before they reached any formal court. Today, this heritage
is symbolized by the Council of Elders (Aksakallar Council) within the Organi-
zation of Turkic States.
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IV. Current Practices in the Turkic States (2026)

The institutional development of mediation has accelerated over the past

fifteen years.
1.Tiirkiye
Tiirkiye introduced mediation in 2012 (Law No. 6325). By 2018, it pio-
neered the “mandatory cause of action” model for labor disputes, later ex-
panding to commercial and consumer cases. The Turkish system is now
considered highly sophisticated and serves as a primary reference for oth-
er states.
2.Azerbaijan
Azerbaijan institutionalized mediation through the 2019 “Law on Media-
tion,” making it mandatory for family, labor, and commercial disputes as of
2026. The system is governed by the Mediation Council (Mediasiya Surast)
and includes a state-supported legal aid mechanism to cover costs.
3.Kazakhstan
Kazakhstan’s 2011 law integrates the historical “Biler Sot1” (justice of sages)
tradition. It distinguishes between Professional Mediators (certified, at least
25 years old) and Voluntary Mediators (respected figures, at least 40 years
old). It is notably used to drop minor criminal cases if settlement is reached.
4.Kyrgyzstan
Following the “Turkish Model,” Kyrgyzstan adopted new legislation in
December 2025. The Chamber of Mediators of the Kyrgyz Republic was
founded in March 2026. Training for 1,500 mediators is being facilitated by
the Union of Turkic World Mediators (TDAB).
5.Uzbekistan
Comprehensive reforms in October 2025 expanded mediation to bank-
ing and insurance sectors. Agreements reached are directly enforceable by
courts if not fulfilled voluntarily. Uzbekistan recently joined the Internation-
al Mediation Organization in Beijing (March 2026).

V. Observer States and Unique Models

«Hungary: Compliant with EU standards, Hungary updated its laws in 2026
to include SMEs in arbitration/mediation procedures.

«Turkmenistan: Inspired by the “tiilbent barig1” (peace of the headscarf)
tradition where women end feuds, the state is transitioning to a modern in-
stitutional structure.

«TRNC: Adopted a “semi-mandatory” hybrid model in 2026 and allows
“Appellate Mediation,” where parties can settle even during the Supreme
Court phase.
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VI. Conclusion: A Legacy of Peace

The evolution of mediation in the Turkic world signifies that the inherent
“Culture of Conciliation” is now a professional legal pillar. The collective goal is
clear: reduce judicial workload, resolve disputes faster, and ensure economic se-
curity while preserving social harmony. In the Turkic tradition, the greatest po-
wer is not the sword, but the word of the Aksakal who reconciles hearts. As we
move forward, the priority remains leaving future generations a culture of dialo-

gue rather than a legacy of endless litigation.
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Tiirk Diinyasinda Arabuluculuk Azerbaycan
Ornegi ve Tiirkiye Ile Kisa Bir Mukayese

Dr. Ogr. Uyesi Ferhat Yildirim*

Arabuluculuk, uyusmazliklarin yarg: disi ve dostane yollarla ¢6ziimiinii he-
defleyen, kokleri kadim toplumsal uzlagsma pratiklerine dayanan bir alternatif
uyusmazlik ¢6ziim yontemidir. Modern anlamda kurumsallagmasi ise 6zellikle
20. ytzyilin ikinci yarisindan itibaren hiz kazanmig; 2000’1i yillarda ise kiiresel-
lesmenin etkisi, ticari iligkilerin gesitlenmesi ve yargi sistemlerinin artan is yiikii
nedeniyle daha goriiniir ve tercih edilir bir ¢6ziim yolu haline gelmistir. Avru-
pa Birligi miiktesebat1 ¢ercevesinde kabul edilen ve sinir 6tesi uyusmazliklarda
arabuluculugu tesvik eden diizenlemeler, tiye ve aday iilkelerde bu alandaki ya-
sal reformlara ivme kazandirmugtir. Bu baglamda Tiirkiye'de kabul edilen Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu (HUAK), yalnizca ulusal lgekte de-
gil, Tirk diinyasinda da 6rnek alinan bir model olarak dikkat ¢ekmistir.

Tiirkiye'de HUAK'm 2012 yilinda yiiriirlige girmesiyle birlikte arabulucu-
luk kurumu sistematik ve kurumsal bir yapiya kavusmustur. Kanun, ihtiyari ara-
buluculugu esas almakla birlikte, zaman igerisinde is uyusmazhklari, ticari uyus-
mazliklar ve tiiketici uyusmazliklar: gibi belirli alanlarda dava sart1 arabuluculuk
uygulamasini da benimsemigtir. Bu gelisim, arabuluculugun yarg: sistemine al-
ternatif degil, onu tamamlayic1 bir mekanizma olarak konumlandirilmasini sag-
lamistir. Uygulamada gegen siire zarfinda arabuluculuk pratigi kurumsal kapasi-
te, egitim standartlari, etik ilkeler ve denetim mekanizmalar1 bakimindan 6nemli
bir tecriibe birikimi olugturmustur. Bu birikim, Tirk diinyasinda yasal diizenle-
me hazirliginda olan tlkeler i¢in somut bir model tegkil etmistir.

Azerbaycan, arabuluculuk kurumuna 6zel bir 6nem atfederek kapsaml bir

yasa hazirhik siireci yiriitmis ve 29 Mart 2019 tarihinde Mediasiya Hagqinda

* Dr. Ogr. Uyesi, Ozyegin Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Ana Bilim Dal.
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Azerbaycan Respublikasinin Qanunu’nu yirirlige koymustur. Azerbaycan’daki
yasalagma siireci, Turkiye'deki uygulamanin belirli bir olgunluga eristigi bir do-
neme denk gelmis; bu durum, karsilagtirmali analiz yapma imkani saglamgtur.
Nitekim Azerbaycan, HUAK'1n normatif ¢ergevesini, uygulamada kargilagilan
sorunlar1 ve ¢6ziim yontemlerini inceleyerek kendi hukuk sistemiyle uyumlu bir
model gelistirmeyi hedeflemistir. Bu siiregte Tiirkiye'deki Arabuluculuk Daire
Bagkanligy, arabuluculuk dernekleri ve akademik ¢evrelerle kurulan iletigim, nor-
matif aktarimin bilingli ve kontrolli bir sekilde gerceklesmesine katki saglamugtur.

HUAK ile Azerbaycan Arabuluculuk Kanunu (AzArbK) arasinda temel il-
keler bakimindan 6nemli benzerlikler bulunmaktadir. Her iki diizenlemede de
iradilik, tarafsizlik, bagimsizlik, esitlik ve gizlilik ilkeleri arabuluculuk faaliyetinin
temelini olugturmaktadir. Arabulucunun roli, taraflar arasindaki iletigimi kolay-
lagtirmak ve ¢6ziim siirecini yonetmekle sinirli tutulmus; baglayici karar verme
yetkisi taninmamuigtir. Ayrica her iki sistemde de arabuluculuk anlagmasinin be-
lirli sartlar altinda icra edilebilirlik serhi alinarak mahkeme ilami niteligi kazana-
bilmesi 6ngérilmiistiir.

Iki iilke diizenlemeleri arasinda yapisal ve uygulamaya iliskin bazi farklilik-
lar mevcuttur. Tirkiye'de dava sart1 arabuluculuk kurumu genis bir uygulama
alanina sahipken, Azerbaycan'da zorunlu arabuluculuk daha sinirh bir cergevede
diizenlenmistir. Kurumsal yapilanma bakimindan da farkliliklar s6z konusudur.
Tiirkiye'de arabuluculuk faaliyetleri Adalet Bakanlig: biinyesindeki Arabuluculuk
Daire Bagkanlig: tarafindan yiiriitiiliirken, Azerbaycan'da Mediasiya Surasi (Ara-
buluculuk Konseyi) daha ézerk bir yapilanma modeli ortaya koymaktadir. Egi-
tim, lisanslama ve disiplin mekanizmalar1 bakimindan da iki sistem arasinda be-
lirli usul farkliliklar: bulunmaktadur.

Mukayeseli degerlendirme, Azerbaycan'in normatif tasariminda Tirkiye'nin
deneyiminden 6nemli 6l¢iide yararlandigini; ancak birebir bir iktibas yerine,
kendi sosyo- hukuki dinamiklerine uygun bir model gelistirdigini gostermekte-
dir. Bu durum, Tiirk diinyasinda hukuki kurumlarin etkilesimi bakimindan dik-
kat gekici bir 6rnek teskil etmektedir. Arabuluculuk alaninda gelistirilen bu kar-
sihikl iletigim ve is birligi, yalnizca iki iilke arasindaki hukuki yakinlagmayi degil,
aym1 zamanda bolgesel diizeyde alternatif uyusmazlik ¢6ziim yontemlerinin yay-
ginlagtirilmasini da desteklemektedir.

Sonug olarak, Tirkiye ve Azerbaycan arabuluculuk dizenlemeleri hem
normatif temel hem de uygulama pratigi bakimindan biytk 6lciide paralel-
lik arz etmekle birlikte, her iki iilkenin kendi hukuki ve kurumsal ihtiyaglarina
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gore sekillenen 6zgiin yonler barindirmaktadir. Bu ¢alisma, HUAK ile Azerbay-
can ArbK’y1 mukayeseli bir perspektifle ele alarak benzerlik ve farkliliklar: ortaya
koymayi; boylece Tirk diinyasinda arabuluculugun gelisim siirecine dair akade-
mik literatiire katki sunmay1 amaglamaktadr.

Anahtar Kelimeler: Arabuluculuk, Tirk Diinyasinda Arabuluculuk, Azer-
baycan Arabuluculuk Kanunu, Hukuk Uyusmazliklarinda Arabuluculuk Kanu-
nu, Mediasiya Haqqinda Azerbaycan Respublikasinin Qanunu






Mediation in the Turkic World: The Case of
Azerbaijan and a Brief Comparison with Tiirkiye

Mediation is an alternative dispute resolution (ADR) method aimed at re-
solving disputes through amicable and extra-judicial means, rooted in ancient
traditions of social reconciliation. Its institutionalization in the modern legal
sense gained momentum particularly in the second half of the twentieth century;
in the 2000s, it became increasingly visible and preferable due to globalization,
the diversification of commercial relations, and the growing caseload of judicial
systems. Regulations adopted within the framework of the European Union ac-
quis, encouraging mediation especially in cross-border disputes, have accelerat-
ed legislative reforms in both member and candidate states. In this context, the
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu (Law on Mediation in Civil
Disputes - HUAK), enacted in Tiirkiye, has attracted attention not only at the
national level but also as a model within the Turkic world.

With the entry into force of HUAK in 2012, mediation in Tiirkiye acquired
a systematic and institutional legal framework. Although the Law initially adopt-
ed voluntary mediation as its principal model, over time it introduced manda-
tory mediation as a prerequisite for litigation in certain categories of disputes,
including labor, commercial, and consumer disputes. This development posi-
tioned mediation not as an alternative competing with the judiciary, but rath-
er as a complementary mechanism supporting the judicial system. Throughout
the implementation process, significant practical experience has been accumu-
lated in terms of institutional capacity, training standards, ethical principles, and
supervisory mechanisms. This experience has provided a concrete model for
other Turkic states preparing similar legislative reforms. Within this framework,
Azerbaijan attached particular importance to the institutionalization of media-
tion and conducted a comprehensive legislative preparation process, culminat-
ing in the adoption of the Mediasiya Hagqinda Azerbaycan Respublikasinin Qa-
nunu (Law of the Republic of Azerbaijan on Mediation) on 29 March 2019. The
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legislative process in Azerbaijan coincided with a period during which medi-
ation practice in Tiirkiye had reached a certain level of maturity, thereby ena-
bling an effective use of comparative legal methodology. Azerbaijan examined
the normative framework of HUAK, the challenges encountered in practice, and
the solutions developed within the Turkish system, with the aim of designing
a model compatible with its own legal order. During this process, exchanges of
views and institutional cooperation among public authorities, professional asso-
ciations, and academic circles in both countries contributed to a conscious and
controlled normative transfer.

There are significant similarities between HUAK and the Azerbaijani Law
on Mediation (AzML) in terms of fundamental principles. In both legal frame-
works, voluntariness, impartiality, independence, equality, and confidentiality
constitute the core principles governing mediation. The mediator’s role is con-
fined to facilitating communication between the parties and managing the nego-
tiation process, without possessing authority to render binding decisions. Fur-
thermore, in both systems, settlement agreements reached through mediation
may, under certain conditions, acquire enforceability equivalent to a court judg-
ment. This feature enhances the legal certainty and effectiveness of the media-
tion process.

Nevertheless, structural and practical differences exist between the two sys-
tems. In Tirkiye, mandatory mediation has a relatively broad scope of applica-
tion, whereas in Azerbaijan compulsory mediation is regulated within a more
limited framework. Institutional organization also differs: in Tiirkiye, mediation
activities are conducted under the authority of the Ministry of Justice, while in
Azerbaijan the Mediation Council operates with a comparatively more auton-
omous structure. Differences are also observed in procedures concerning the
training, licensing, and disciplinary supervision of mediators. These distinctions
are closely related to each country’s administrative structure and legislative pol-
icy preferences.

In conclusion, while the mediation frameworks of Tiirkiye and Azerbaijan
display substantial similarities in their normative foundations and core princi-
ples, they also reflect distinctive characteristics shaped by their respective legal
and institutional contexts. The Azerbaijani example demonstrates the signifi-
cance of mutual interaction and experience- sharing in the development of legal
institutions within the Turkic world. This study aims to examine HUAK and the

Azerbaijani Law on Mediation from a comparative perspective, identifying their
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converging and diverging aspects, and thereby contributing to the academic lit-
erature on the evolution of mediation in the Turkic legal sphere.

Keywords: Mediation, Mediation on the Turkic World, Law of the Republic
of Azerbeijan on Mediation, Law on Mediation in Civil Disputes (Turkey), Me-
deaseya Haqqinda Azerbaycan Respublekasinin Qanunu
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Med-Arb ve Cok Basamakli Tahkim Anlagmalari

Prof. Dr. Sebnem Akipek Ocal*

Agilimi Mediation Arbitration olan Med-Arb, bir arabuluculuk-tahkim uy-
gulamasidir. Bu uygulamanin gelistirilmesinin temel amaci ise; taraflarin arabu-
luculuk ile anlagamamasi durumunda tahkim yolunu kullanarak nihai ¢éztime
ulagmaktir.

Med-Arb her biri farkli birer uyusmazlik ¢6ziim mekanizmasi olan arabulu-
culuk ve tahkimin ayn1 dava siirecinde iki agamali olarak birlikte kullanilmasini
saglayacaktir. Bu cifte uyusmazlk ¢6ziim mekanizmasi, is diinyasinin karsilagtigy
ticari uyusmazliklarin ¢6ztimiinii daha da kolaylastiracaktir.

Diinyada ilk defa ISTAC tarafindan kurallar1 hazirlanarak uygulamaya konu-
lan “Arabuluculuk-Tahkim Uyusmazlik Coziim Modeli’nde taraflar, 6nce arabu-
luculuk ile uyusmazlhiklarini ¢ézmeye caligacak. Taraflarin arabuluculukta ¢6ziim
bulamamalar1 halinde, tahkim agsamasina gegilecek ve uyusmazlik nihai olarak
¢oztime kavugturulacak, boylece iki yonli isleyen bu uyusmazlik ¢6ziim sistemi
hayata gegecektir. I insanlar1 uyusmazliklarini mahkemelere gitmeden ya arabu-
luculuk ya da baglayici tahkimi birlikte kullanarak ¢6zme olanag: bulacaklardr.

Arabuluculuk ve tahkim, Med-Arb uygulamasinda iki temel asama olarak
uygulanmaktadir. Bu durumun en temel avantaji ise 6zellikle ticari uyusmazlikla-
rin ¢ok daha hizli bir sekilde nihai ¢oziime ulagtirilmasi ve bu sayede hayatin ko-
laylasmasidir. Bununla birlikte arabulucu olarak gérev yapan kisinin tahkim yar-
gilamasinda yer almasi da miimkiindiir. Arabulucunun tahkim uygulamasinda
hakemlik yapabilmesinin temel sart1 ise, taraflarin agik ve yazih bir sekilde onay
vermesidir.

MedArb, asamali bir uyusmazlik ¢6ziim yontemi niteligi tasimaktadir. Med-
Arb Kurallarinin uygulama alani bulabilmesi igin taraflarin, uyusmazligin 6nce-
likle arabuluculuk y6ntemiyle, bu asamada anlagilamamasi halinde ise tahkim

yoluyla nihai olarak ¢6ziimlenecegi konusunda anlagmalar1 gerekmektedir. Bu
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Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

anlagma, taraflar arasindaki sozlesmeye “Med-Arb” tahkim sart: koyulmas: sek-
linde gerceklesebilecegi gibi, uyusmazligin dogmasindan sonra da taraflar bu ko-
nuda anlagmaya varabileceklerdir.

Med-Arb kapsaminda 6ncelikle bir arabulucu belirlenecek ve arabuluculuk
stireci yuriitillecektir. Arabuluculuk siireci sona erdigi, bununla birlikte uyusmaz-
Iigin ¢6ziimii konusunda anlagmaya varilamadig: takdirde, arabulucu ve taraflar
tarafindan imzalanan anlagamama son tutanag ile bu durum tespit edilecektir.
Bu noktadan sonra taraflar, tahkim davasi agmakta serbesttir.

Med-Arb uygulamas: ashinda ¢ok basamakli tahkim anlagmas: niteligi tagi-
maktadir. Kural olarak uluslararasi tahkim uygulamalarinda, eger sézlesmede ge-
cerli bir Med-Arb sart1 varsa, artik taraflar arabuluculuga bagvurmadan tahkim
yargilamasina gidemeyeceklerdir. Yine, taraflardan birinin arabuluculuga bag-
vurmaksizin dogrudan tahkime bagvurmasi halinde, hakemlerce bu madde in-
celenir. Eger taraflarca gegerli bir Med-Arb maddesi diizenlenmis ise, hakemler
tahkim yargilamasini durdurarak taraflar1 arabuluculuga sevk edecekler, arabulu-
culuk asamasinda taraflarca anlagma saglanamazsa, bu defa tahkim yargilamasina
devam edilmesine karar vereceklerdir.

Sozlesmelerde Med-Arb maddesi diizenlenirken, sozlegme ile secilen arabu-
lucu ile hakem ya da hakem kurulunu olugturan kisilerin dikkatli bir sekilde be-
lirlenmesi gerekmektedir. Bir uyusmazlikta arabulucu olarak gérev yapmus kisi-
nin, daha sonradan hakem olarak ayni uyusmazliga bakmasi, basta tarafsizhgina
golge diisiirmesi, gizlilik sartini ihlal edebilecek olmasi ve arabuluculuktan elde
edilen bilginin hakem olarak gérev yaparken dayatilmas: gibi riskler dolayisiyla
dogru gorilmemektedir. Ancak belirtilmelidir ki, eger taraflar bunun aksini ya-
z1li olarak kararlagtirmiglarsa, artik arabulucu hakem olarak da ayni1 uyusmazhga
bakabilecektir.

Arabuluculuga ve tahkime bir arada yer veren bir tahkim anlagmasi, son de-
rece dikkatli kaleme alinmalidir. Zira Yargitay’in miistakar kararlarina gore, ge-
cerli bir tahkim anlagmasindan s6z edebilmek i¢in taraflarin uyusmazhgin tah-
kim yoluyla ¢éziilmesine iligkin taraf iradelerinin herhangi bir tereddiide yer
vermeyecek sekilde agikca anlagilabiliyor olmas: gerekir.

Bu tebligde Med-Arb uygulamasinin faydalari ve sakincalar tartigilip, bu uy-
gulamanin en dogru sekilde nasil yapilmasi gerektigi tizerinde degerlendirmeler-
de bulunulacaktir.

Anahtar Kelimeler: Arabuluculuk, tahkim, Med-Arb, alternatif uyusmazlik

¢6ziim yontemleri.



Med-Arb and Multi-Tier Arbitration Clauses

Med-Arb, which stands for Mediation-Arbitration, is an alternative dispute
resolution practice. The primary purpose of developing this practice is to reach
a final resolution through arbitration if the parties fail to reach an agreement
through mediation.

Med-Arb enables mediation and arbitration—each a distinct dispute reso-
lution mechanism—to be used together in two stages within the same dispute
resolution process. This dual dispute resolution mechanism further facilitates
the resolution of commercial disputes encountered in the business world.

In the “Mediation-Arbitration Dispute Resolution Model,” whose rules
were prepared and implemented for the first time in the world by ISTAC, the
parties will first attempt to resolve their dispute through mediation. If the par-
ties are unable to reach a solution during mediation, the process will move to the
arbitration stage, where the dispute will be finally resolved. Thus, this two-way
dispute resolution system will be put into practice. Businesspeople will have the
opportunity to resolve their disputes without going to court by using either me-
diation or binding arbitration together.

In the Med-Arb practice, mediation and arbitration are implemented as two
fundamental stages. The most significant advantage of this structure is that com-
mercial disputes in particular can reach a final resolution much more quickly,
thereby making business life easier. In addition, it is also possible for the person
acting as a mediator to take part in the arbitration proceedings. The main condi-
tion for the mediator to act as an arbitrator in the arbitration process is that the
parties provide their explicit and written consent.

Med-Arb is essentially a staged dispute resolution method. For the Med-
Arb Rules to apply, the parties must agree that the dispute will first be addressed
through mediation and, if no agreement is reached at this stage, will ultimately

be resolved through arbitration. This agreement may take the form of inserting
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a “Med-Arb” arbitration clause into the contract between the parties, or the par-
ties may reach such an agreement after the dispute has arisen.

Within the scope of Med-Arb, a mediator will first be appointed and the
mediation process will be conducted. If the mediation process concludes with-
out the parties reaching a settlement regarding the resolution of the dispute, this
situation will be recorded through a final report of non-settlement signed by the
mediator and the parties. After this point, the parties are free to initiate arbitra-
tion proceedings.

In fact, the Med-Arb practice constitutes a type of multi-tier arbitration
agreement. As a rule, in international arbitration practice, if the contract con-
tains a valid Med-Arb clause, the parties cannot proceed to arbitration without
first resorting to mediation. Likewise, if one of the parties applies directly to ar-
bitration without initiating mediation, the arbitrators will examine this clause. If
a valid Med-Arb clause has been agreed upon by the parties, the arbitrators will
suspend the arbitration proceedings and refer the parties to mediation. If the par-
ties fail to reach an agreement at the mediation stage, the arbitration proceedings
will then resume.

When drafting a Med-Arb clause in contracts, the mediator selected under
the contract and the arbitrator or members of the arbitral tribunal must be de-
termined with great care. It is generally not considered appropriate for a person
who has served as a mediator in a dispute to later act as an arbitrator in the same
dispute, due to risks such as casting doubt on their impartiality, potentially vi-
olating confidentiality, and relying on information obtained during mediation
while acting as an arbitrator. However, it should be noted that if the parties have
agreed otherwise in writing, the mediator may also serve as an arbitrator in the
same dispute.

An arbitration agreement that incorporates both mediation and arbitration
must be drafted with great care. According to the established decisions of the
Court of Cassation, for an arbitration agreement to be considered valid, the par-
ties’ intention to resolve the dispute through arbitration must be clearly and un-
equivocally expressed.

This presentation will discuss the advantages and disadvantages of the Med-
Arb practice and provide evaluations on how this method should be implement-

ed in the most appropriate manner.

Keywords: Mediation, arbitration, Med-Arb, alternative dispute resolution
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Arabuluculugun Etik ve Davranis Standartlar:
Yoniinden Singapur Sozlesmesi

Dr. Ogr. Uyesi Ozlem Bora*

Arabuluculuk Sonucunda Yapilan Milletlerarasi Sulh Anlagmalar1 Hakkinda
Birlesmis Milletler Sozlesmesi (United Nations Convention on International Sett-
lement Agreements Resulting from Mediation),' milletleraras: nitelik tagiyan tica-
ri uyusmazliklara dair arabuluculuk siireglerinde 6ngorilebilirligi ve sinir Gtesi
arabuluculugun gelismesini hedeflemektedir. Ilgili S6zlesme Tiirkiye'de 11 Ni-
san 2022 tarihinde yiirtirlige girmis bulunmaktadr.

Singapur Sozlesmesi'nin 5/(1)(e) hitkmiinde gecerli etik standartlarin ihla-
li durumunda, taraflarin karar1 iizerinde 6nemli bir etkisi olmasi kosuluyla huku-
ki yola bagvurunun reddedilebilecegi diizenlenmistir.> S6z konusu diizenleme
ti¢ ayr1 unsur igerir; arabulucu tarafindan uygulanabilir standartlarin ihlali, ihla-
lin ciddi boyutta olmas: ve ihlal ile sulh anlagmasi arasinda nedensellik baginin
bulunmasi.* Arabulucunun siireteki hatalarinda, ilgili davranig olmaksizin sulh
anlagmasinin yapilip yapilmayacagina dair degerlendirme kanitlar esas alinarak

yetkili makam tarafindan yerine getirilecektir.*

* Dr. Ogretim Uyesi, Ondokuz Mayis Universitesi, Ali Fuad Baggil Hukuk Fakiiltesi, Mede-
ni Usul ve Icra Iflas Hukuku Anabilim Dali, E-Posta: ozlem.bora@omu.edu.tr, ORCID no:
0009-0007-6372-3678.

1 Cahigmamizda “Singapur S6zlesmesi” olarak uygulamadaki kisa kullanim tercih edilmistir.
Nadja Alexander, Shouyu Chong ve Vakhtang Giorgadze, The Singapore Convention on Me-
diation: A Commentary, 2. baski (Alphen aan den Rijn: Kluwer Law International, 2022),
93-94, para. 1.77; Ayrintil bilgi igin bkz. Yumeng Tan, “An Analysis of Mediators’ Miscon-
ducts Relating to Articles 5(1)(e) and S(1)(f) of the Singapore Convention on Mediation,”
Bristol Law Review 8 (2022): 115-42.

3 Ben Kéhler, “Blaming the Middleman? Refusal of Relief for Mediator Misconduct Under
the Singapore Convention,” Journal of Private International Law 19, no. 1 (2023): 48.

4 Eunice Chua, “The Singapore Convention of Mediation - A Brighter Future for Asian Dis-
pute Resolution,” Asian Journal of International Law 9, no. 2 (July 2019): 202.
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Arabuluculuk siire¢lerinde uygulanabilir standartlarin yeknesak sekilde 6n-
gorillememesi nedeniyle arabulucunun davraniginin farkli yarg: alanlarinda fark-
l1 standartlara gore degerlendirilmesi ve bu durumun da belirsizlige yol agabilme
riski mevcuttur.® Kéhler'e gore arabuluculuk ¢6ziimlerinin mesruiyetinin garan-
ti altina alinmasinda vazgecilmez rolii nedeniyle ilgili diizenlemeler yerindedir.®

Bir diger konu arabuluculuk standartlarinda hangi ilke ve kurallarin esas
alinacagidir. Bu baglamda farkl hukuki, kiltiirel, ekonomik ve sosyal yaprya sa-
hip devletler arasinda yeknesakhigin saglanip saglanamayacagi konusu 6nemlidir.
Hatta ayn1 arabuluculuk oturumunda en az iki devlet baglantis1 ve ¢ogu zaman
cok sayida devlette icra edilebilirlik talebi dikkate alinirsa standartlar aras: geligki
dahi kaginilmaz olabilir. Arabuluculuk standartlari arabuluculuk s6zlesmesi, ara-
bulucu s6zlesmesi gibi ayr1 ve taraflara 6zel sozlesmelerle diizenlenebilecegi gibi,
kurumsal standartlar (Birlesik Krallik’taki Aile Arabuluculugu Konseyi - Family
Mediation Council standartlar1 gibi) ya da genel hukuk kurallar: kanaliyla da belir-
lenebilir.” Uluslararasi Ticaret Odast (ICC), Japonya Uluslararasi Arabuluculuk
Merkezi (JIMC) ve Singapur Uluslararast Arabuluculuk Merkezi (SIMC) gibi
uluslararas: kuruluglar, arabulucularin yetkinlik ile sertifikasyonu dogrultusunda
caligmalarini yuritmektedir.®

Singapur Soézlesmesinin S.maddesinde hukuki yollara bagvurunun reddi
sebepleri, arabuluculuk siirecinin derinlemesine analiz edilmesine neden ola-
cag1 gerekgesiyle literatiirde elestirilmistir.” Bir bagka elestiri konusu da huku-
ki yola bagvuru reddi sebepleri konusundaki takdir hakkidir.' $6yle ki ret gerek-

S Kohler, “Blaming the Middleman,” 50; Koji Takahashi, “Enforcement of Mediated Settle-
ment Agreements under the Singapore Convention and the UNCITRAL Model Law: An
Argument for the Opt-In Model,” in International Mediation: The Comparative Law Yearbook
of International Business, special issue, 2020, diiz. Christian Campbell (Alphen aan den Rijn,
The Netherlands: Kluwer Law International, 2020), 73-74.

6 Kohler, “Blaming the Middleman,” 42.

7 Nadja Alexander ve Clarissa Chern, “The Singapore Convention,” iginde The Elgar Compa-
nion to UNCITRAL, ed. Rishi Gulati, Thomas John ve Ben Kéhler (Northampton: Edward
Elgar Publishing, 2023), 261.

8 Alexander and Chern, “Singapore Convention,” 261.

9 Miglé Zukauskaité, “Enforcement of Mediated Settlement Agreements,” Teisé 111 (2019):
213; Literattrdeki farkli bir goriige gore ilgili diizenleme arabuluculuk siireglerinde olup
biten her seyin incelenmesini gerekli kilmaz, sadece ihlal edilen durumun incelenmesini
yeterlidir. Ayrintili bilgi i¢in bkz. Michel Kallipetis, “Singapore Convention Defences Based
on Mediator’s Misconduct: Articles 5.1(e) & (f),” 6zel say1, Cardozo Journal of Conflict Reso-
lution 20, no. 4, ed. Nicholas Gliagias, “Singapore Mediation Convention Reference Book”
(Summer 2019): 1203.

10 An Qi Lim Valerie, “Operationalising Article S(1)(e) of the Singapore Convention on Me-
diation,” i¢inde Contemporary Issues in Mediation: Volume 8, ed. Joel Lee, Marcus Lim ve
Izzat Rashad Bin Rosazizi (Singapore: World Scientific Publishing, 2024), 1.
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celerinden biri mevcut olsa dahi hukuki yardim reddedilmeyebilir."" Literatiirde
Sézlesme'nin S.maddesinin nasil yorumlanacag: konusunda belirsizlik oldugu ve
bu maddenin gizliligin 6niinde bir engel oldugu ileri siirtilmistiir.'* Son olarak
bir bagka elestiri konusu da Sézlesme’nin 5/(1) maddesinde hukuki yardim ko-
nusunda aleyhine yardim talep edilen tarafin talebinin aranmasidur." Zira 5/(1)
maddesi uyarinca ilgili fikradaki ret gerekgelerinin tamami mevcut olsa dahi hu-
kuki yardim sebepleri resen incelenemeyecektir.

Tiirkiye Arabulucular Etik Kurallar1 kargilagtirmali hukuktaki etik kurallar
esas alinarak hazirlanmigtir.'* S6z konusu etik kodlarin baghcalar olarak esitligi
gdzetme yikiimliiliigii (madde 1), taraflarin kendi kararini verebilmeleri (madde
2), tarafsizlik (madde 3), arabulucunun menfaat iligkisi veya ¢atismasinin bulun-
mamast (madde 4), gdrevin 6zenle yerine getirilmesi (madde 5), gizlilik (mad-
de 6) ve mesleki yeterlilik (madde 7) sayilabilir. Ilgili etik kurallarin Tiirkiye’nin
hukuki ve sosyal yapisina gore revize edilmesi ve 6zellikle dava sart1 arabulucu-
luk uygulamasindaki sorunlarin da revize asamasinda dikkate alinmasi yerinde
bir aksiyon olacaktir. Zira Tiirkiye'de faaliyet gosteren arabulucularin yabanci un-
surlu uyusmazliklarda hazirlamug olduklar: arabulucu anlagma belgelerinin sir
otesi icra edilebilirligi ve Singapur Sézlesmesi uygulama alanina girebilmesi igin
6nemli etik kodlarin siire¢ boyunca ihlal edilmemesi gerekmektedir.

Anahtar Kelimeler: Sinir Otesi Arabuluculuk, Milletleraras: Arabuluculuk,
Singapur Soézlesmesi, Etik Standartlar, Ret Sebepleri.

11 Valerie, “Operationalising Article S(1)(e),” 1.

12 Takahashi, “Enforcement under Singapore Convention,” 68

13 Valerie, “Operationalising Article 5(1)(e),” 1-2.

14 https://adb.adalet.gov.tr/Resimler/SayfaDokuman/1512021075717T%C3%BCrki
v€%20%20Arabulucular%20%20Etik%20Kurallar%C4%B1.pdf







The Singapore Convention in Terms of Ethical
and Conduct Standards for Mediation

The United Nations Convention on International Settlement Agreements
Resulting from Mediation (commonly known as “Singapore Convention”) aims
to improve predictability in the mediation processes for international commer-
cial disputes and to promote cross-border mediation. This Convention entered
into force in Turkey on April 11,2022.

Article 5/(1)(e) of the Singapore Convention stipulates that in cases of viola-
tion of applicable ethical standards, recourse to legal remedies may be refused pro-
vided that the violation has a significant impact on the parties’ decision. This pro-
vision consists of three separate elements: breach of enforceable standards by the
mediator, the seriousness of the breach, and the existence of a causal link between
the breach and the settlement agreement. In case of mediator’s errors during the
process, the competent authority will assess, based on the evidence, whether a set-
tlement agreement could have been reached without the relevant actions.

Due to the inability to uniformly predict applicable standards in the media-
tion processes, the mediator’s conduct may be assessed differently according to
different standards in different jurisdictions, potentially leading to uncertainty.
According to Kohler, the relevant regulations are appropriate because of their in-
dispensable role in guaranteeing the legitimacy of mediation solutions.

Another issue is which principles and rules should form the basis of me-
diation standards. In this context, the question of whether uniformity can be
achieved among states with different legal, cultural, economic and social struc-
tures is of great importance. Indeed, if at least two state connections are involved
in the same mediation session and, as in most cases, there are demands for en-
forceability in numerous states, conflicts between standards may even be inev-
itable. Mediation standards can be regulated by separate, party-specific agree-
ments such as mediation agreements and mediator agreements, or they can be

determined through institutional standards (such as the standards of the Family
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Mediation Council in the United Kingdom) or through general rules of law. Inter-
national organizations such as the International Chamber of Commerce (ICC),
the Japan International Mediation Centre (JIMC), and the Singapore Interna-
tional Mediation Centre (SIMC) are working towards the certification of medi-
ators based on their competence.

Article S of the Singapore Convention, which outlines the grounds for re-
fusing recourse to legal remedies, has been criticized in the literature on the
grounds that it will lead to an in-depth analysis of the mediation process. Anoth-
er point of criticism is the discretionary power regarding the grounds for refus-
ing to initiate legal proceedings. Even if one of the grounds for refusal exists, legal
aid may not be refused. It has been argued in the literature that there is ambigui-
ty regarding how Article S of the Convention should be interpreted and that this
article constitutes an obstacle to confidentiality. Finally, another point of criti-
cism is that Article 5/(1) of the Convention requires the party against whom le-
gal aid is sought to make a request. Because, pursuant to Article 5/(1), even if all
the grounds for refusal listed in the relevant paragraph are present, the grounds
for legal assistance cannot be examined ex officio.

The Turkish Mediation Code of Ethics has been prepared based on ethi-
cal codes in the comparative law. The main ethical codes include the obligation
to uphold equality (Article 1), the ability of parties to make their own decisions
(Article 2), impartiality (Article 3), the absence of any conflict of interest or re-
lationship on the part of the mediator (Article 4), diligent performance of du-
ties (Article S), confidentiality (Article 6), and professional competence (Article
7). Revising the relevant ethical codes to reflect Turkey’s legal and social struc-
ture, and, in particular, taking into account the problems encountered in the ap-
plication of mandatory mediation during the revision process, would be a sound
action. Indeed, for mediation agreement documents prepared by mediators op-
erating in Turkey to be cross-border applicable in disputes involving foreign el-
ements and to fall within the scope of the Singapore Convention, it is essential
that important ethical codes are not violated throughout the process.

Keywords: Cross-Border Mediation, International Mediation, Singapore
Convention, Ethical Standards, Grounds for Refusal.
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Birlesmis Milletler Etkin Arabuluculuk Rehberinin
Uluslararasi Kamu Hukukundaki Konumu:
Esnek Hukuk Niteligi, Normatif Yansimalari
ve Etkinligine Iligkin Bir Degerlendirme

Dog. Dr. Sezercan Bektag*

Uluslararas: hukukta uyusmazliklarin bariggil yontemlerle ¢oziimlenmesi,
Birlesmis Milletler (BM) Sart’'nin 2/3. maddesi ile devletlere yiiklenen temel bir
yukimliliik olarak tesis edilmistir. BM Sartinin 33. maddesinde ise arabulucu-
luk (mediation) bu yiikiimliiliigiin ifasina yonelik hukuksal bir arag olarak zikre-
dilmistir. Yirminci yiizyilin sonlarindan itibaren devletlerarasi ¢atigmalarin kar-
magtk bir hal almas1 ve BM’nin barig1 inga faaliyetlerinin kapsaminin geniglemesi,
arabuluculuk faaliyetlerinin kurumsallagmas: ihtiyacini dogurmustur. Bu ihtiya-
cin bir neticesi olarak, BM biinyesinde yer alan BM Siyasi ve Barisin Insasi Isleri
Departmani (the Department of Political and Peacebuilding Affairs) catst altin-
daki Arabuluculuk Destek Birimi (the Mediation Support Unit) tarafindan hazir-
lanan ve 2012 yilinda yayimlanan Birlesmis Milletler Etkin Arabuluculuk Rehbe-
ri (United Nations Guidance for Effective Mediation), s6z konusu faaliyetlerin
temel ilkelerini sistematik bir ¢erceveye kavusturmay: amaglayan kapsamli me-
tin olarak ortaya ¢ikmugtir.

Bildirimiz kapsaminda, Birlesmis Milletler Etkin Arabuluculuk Rehberinin
uluslararasi kamu hukukunda uyusmazliklarin bariggil ¢6ziimi yikimlalugini
somutlastiran bir esnek hukuk (soft law) arac1 olarak mahiyeti ve bu metinde yer
alan ilkelerin uygulanabilirligi irdelenecektir. Rehber’de diizenlenen “taraflarin
rizast” (consent of the parties), “tarafsizhk” (impartiality), “kapsayicihk” (inclusi-
vity) ve “ulusal sahiplenme” (national ownership) gibi temel ilkelerin formiile edi-
lis bigimi hem hukuki belirlilik hem de sahadaki uygulama etkinligi bakimindan
cesitli yansimalara sebebiyet vermektedir. Bu durum, arabuluculugun uluslarara-
st hukukun iistiinliigii (the rule of law) ilkelerini tahkim eden bir usuli cerceve mi,
yoksa mevcut gii¢ dengelerini yonetmeye matuf teknik bir stire¢ mi oldugu husu-

sundaki tartigmalar1 beraberinde getirmektedir.

* Dog. Dr, Sakarya Universitesi Hukuk Fakiiltesi, Milletleraras1 Hukuk Ana Bilim Dal.
E-posta: sezercanbektas@sakarya.edu.tr, ORCID: 0000-0001-7395-5375.
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Bildirimizde savunulan argiiman ii¢ temel béliim {izerine inga edilmistir. {lk
olarak, BM Sart1, 1970 tarihli Dostane Iligkiler Bildirisi (Declaration on Principles
of International Law concerning Friendly Relations and Cooperation among States
in accordance with the Charter of the United Nations) ve 1982 tarihli Manila Bildi-
risi (Manila Declaration on the Peaceful Settlement of International Disputes) cer-
gevesinde bariggil ¢oziim yiikiimliligiiniin muhtevasi ve arabuluculugun bu hukuki
rejim igerisindeki yeri ele alinacaktir. Bu belgeler devletlere yontem segimi konusun-
da takdir yetkisi tanirken, Birlesmis Milletler Etkin Arabuluculuk Rehberinin BM
organlar1 ve gorevlileri i¢in uyulmasi beklenen bir davranig gercevesi tegkil ederek bu
ytkimliligiin icerigini nasil doldurdugu tizerinde durulacaktr.

Ikinci olarak, esnek hukuk teorisi ve BM'nin kurumsal uygulamalar11s1ginda
Rehber’in hukuki statiisti degerlendirilecektir. Rehber, baglayici bir uluslararas:
andlagma (treaty) niteliginde olmamakla birlikte, BM Genel Sekreteri'nin “iyi ni-
yet gorevleri” (good offices) yetkisi kapsamindaki misyonlara yon veren temel re-
ferans metin konumundadir. Giincel akademik ¢alismalar, Rehber’in uluslarara-
starabuluculuk pratiklerinde normatif bir mihenk noktas: haline geldigini ve BM
digindaki bolgesel orgiitler ile diger aktorlerce de benimsenen bir gergeve belge
mabhiyeti kazandigini géstermektedir.

Ugiincii béliimde ise Rehber’de yer alan ilkelerin uluslararasi hukuk ve siya-
set dizleminde dogurdugu sonuglar analiz edilecektir. “Taraflarin rizas1” ilkesi-
nin egemen esitlik (sovereign equality) ve i¢ islerine karismama (non-intervention)
ilkeleriyle uyumu; ancak ¢ok aktorli ¢atigmalarda rizanin kapsaminin belirlen-
mesindeki giicliikler tartisilacaktir. Benzer sekilde, “tarafsizlik” ilkesinin, ulus-
lararasi hukukun emredici normlarinin (jus cogens) ihlal edildigi durumlarda ve
uluslararasi ceza adaleti mekanizmalariyla olan iliskisindeki belirsizlikler hitkme
baglanacaktir. Ayrica, “kapsayicilik” ve “ulusal sahiplenme” ilkelerinin baris sii-
reclerinin megruiyeti izerindeki etkisi ile bu ilkelerin operasyonel hale getirilme-
sindeki zorluklar, mukayeseli bir bakis agisiyla degerlendirilecektir.

Nihayetinde, Birlesmis Milletler Etkin Arabuluculuk Rehberi'nin uluslara-
rast kamu hukuku bakimindan bariscil ¢6ziim yiikiimliliigiini i¢kin hale getiren
ve arabuluculuk faaliyetlerini profesyonellestiren bir belge oldugu tespiti yapila-
cak ancak temel ilkeler arasindaki hiyerarsik belirsizliklerin giderilmesi bakimin-
dan normatif 6neriler sunulacaktir.

Anahtar Kelimeler: BM Sarti, Birlesmis Milletler Etkin Arabuluculuk Rehbe-
ri, Barigcil Coziim Yiikiimliiliigii, Esnek Hukuk Kurallar: (Soft Law), BM Siyasi ve
Barigin Ingasi Isleri Departmani (UN the Department of Political and Peacebuil-
ding Affairs), BM Arabuluculuk Destek Birimi (the Mediation Support Unit).



The United Nations Guidance for Effective Mediation in
International Public Law: An Assessment of Its Soft Law
Character, Normative Implications, and Effectiveness

In international law, the peaceful resolution of disputes is established as
a fundamental obligation imposed on states by Article 2/3 of the United Na-
tions (UN) Charter. Article 33 of the UN Charter mentions mediation as a le-
gal tool for fulfilling this obligation. The increasing complexity of inter-state con-
flicts since the late twentieth century and the expansion of the scope of the UN’s
peacebuilding activities have created a need for the institutionalization of medi-
ation activities. As a result of this need, the United Nations Guidance for Effec-
tive Mediation, prepared by the Mediation Support Unit under the Department
of Political and Peacebuilding Affairs within the United Nations and published
in 2012, emerged as a comprehensive text aiming to systematize the fundamen-
tal principles of such activities.

Within the scope of our report, we will examine the nature of the United
Nations Guidance for Effective Mediation as a soft law instrument that embodies
the obligation of peaceful settlement of disputes in international public law, and
the applicability of the principles contained in this text. The manner in which
fundamental principles such as “consent of the parties,” “impartiality,” “inclusiv-
ity and “national ownership” have various implications in terms of both legal
certainty and effectiveness in practice. This situation raises debates as to wheth-
er mediation is a procedural framework that reinforces the principles of the rule
oflaw in international law, or whether it is a technical process aimed at managing
existing power balances.

The argument presented in our paper is built upon three main sections.
First, the content of the obligation to seek peaceful solutions under the UN
Charter, the 1970 Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accordance with the Char-
ter of the United Nations, and the 1982 Manila Declaration (Manila Declaration
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on the Peaceful Settlement of International Disputes). While these documents
grant states discretion in choosing methods, the United Nations Guide on Effec-
tive Mediation will be examined to see how it fills the content of this obligation
by establishing an expected framework of conduct for UN bodies and officials.

Second, the legal status of the Guide will be assessed in light of flexible law
theory and the institutional practices of the UN. Although the Guide is not a
binding international treaty, it is a fundamental reference text guiding missions
under the UN Secretary-General’s “good offices” authority. Current academic
studies show that the Guide has become a normative benchmark in international
mediation practices and has acquired the status of a framework document adopt-
ed by regional organizations and other actors outside the UN.

The third section will analyze the consequences of the principles contained
in the Guide in the context of international law and politics. The compatibility of
the principle of “consent of the parties” with the principles of sovereign equality
and non-intervention will be discussed, along with the difficulties in determin-
ing the scope of consent in multi-actor conflicts. Similarly, the uncertainties sur-
rounding the principle of “neutrality” in situations where peremptory norms of
international law (jus cogens) are violated and its relationship with international
criminal justice mechanisms will be addressed. Furthermore, the impact of the
principles of “inclusiveness” and “national ownership” on the legitimacy of peace
processes and the difficulties in operationalizing these principles will be assessed
from a comparative perspective.

Finally, it will be determined that the United Nations Effective Mediation
Guide is a document that makes the obligation of peaceful resolution inherent in
international public law and professionalizes mediation activities, but normative
recommendations will be made to resolve the hierarchical uncertainties between
the fundamental principles.

Keywords: UN Charter, United Nations Effective Mediation Guide, Ob-
ligation to Seek Peaceful Solutions, Soft Law, UN Department of Political and
Peacebuilding Affairs, UN Mediation Support Unit.
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Uluslararas1 Cocuk Kacirmalarda Arabuluculuk

Ars. Gor. Ahmet Tokat*

Giintimiizde kiiresellesme ve bireylerin hareketliliginin artmasi, ¢ok ulus-
lu aile yapilarinin yayginlasmasina neden olmustur. Ancak bu durum, bosanma
veya ayrilik siireclerinde “uluslararasi ¢ocuk kagirma” vakialarinda artis1 da be-
raberinde getirmektedir. Cocugun, velayet hakki sahibinin rizas1 olmaksizin bir
tilkeden digerine gotiiriilmesi veya alikonulmasi, yalnizca bir velayet ihtilafi de-
gil, cocugun tstiin yararim zedeleyen agir bir ihlaldir. Tiirkiyenin de taraf oldu-
gu 1980 tarihli Uluslararas1 Cocuk Kagirmalarin Hukuki Veghelerine Dair La-
hey Sozlesmesi, bu tiir krizlerde ¢ocugun “mutat meskenine” ivedilikle jadesini
amaglayan ve uygulamada siklikla kargilik bulan bir dayanaktir.

Lahey Sozlesmesi'nin temel amaci ¢ocugun istin yararinin korunma-
s1 amactyla bir an 6nce mutat meskenine iadesinin saglanmasidir. Sézlesme,
iade siirecinin miimkiinse 6 hafta i¢cinde tamamlanmasini 6ngériir. Ancak Tiir-
kiye'deki uygulamaya ve yurt disindaki érneklere bakildiginda, yargisal siireg-
lerin bu hizdan oldukg¢a uzak oldugu gérilmektedir. Tiirkiye'de ¢ocuk kagirma
davalari incelendiginde, itiraz mekanizmalar1 ve delil toplama siire¢leri nede-
niyle gocugun iadesi yillarca siirebilmektedir. Ornegin Anayasa Mahkemesi'nin
2024 tarihli emsal kararinda' da vurgulandig iizere; iade yargilamasinin 3 yil
gibi uzun bir stireye yayilmasi, aile hayatina saygi hakkinin ihlali olarak kabul
edilmistir. S6zlesme’nin 13. maddesi gibi iadeye engel teskil eden “istisnai du-
rumlar”, yargilama uzadik¢a ¢ocugun yeni ortamina aligmasi nedeniyle asil ku-
ral haline gelmeye baglamistir. Bu durum, sézlesmenin ¢ocuk iistiin yararini

gozetme amacini iglevsiz kilmaktadur.
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Ars. Gor., Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi, Milletleraras: Ozel Hukuk
Ana Bilim Dal. E-posta: ahmettokat@yahoo.com.
1 Anayasa Mahkemesi, 2022/31535 Bagvuru Numarasi ve 30.04.2024 Tarihli Karar1.
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Yurt diginda yasayan Tiirk vatandag: sayisi® dikkate alindiginda, uluslararasi
cocuk kagirma vakialarindaki artis 6ngoriilebilir bir durumdur; nitekim bu uyus-
mazliklar giinimiizde Tirk mahkemelerinin 6niine siklikla gelmektedir. Cok
uluslu yapiya sahip ailelerin pargalanmasi sonucu ¢ocuklarin Tiirkiye’ye getiril-
mesi veya Tirkiye'den gotiiriilmesi vakialarinda yasanan problemler, sadece bi-
reylerin haklarini degil, devletin uluslararas: yikimliliiklerini de etkilemektedir.
AYM’nin son dénemdeki “uzun yargilama” vurgulu ihlal kararlari, Tiirk hukuk
sisteminin iade davalarinda “arabuluculugu” alternatif bir ¢6ziim yontemi olarak
sisteme entegre etmesinin bir zorunluluk oldugunu gostermektedir.

Ne var ki, uluslararas: vakalarda zaman kisitlari, farkli hukuk sistemlerinin
varligy, dil ve kiiltiir engelleri ile verilen kararlarin her iki tilkede de icra edilebilir-
ligi gibi ciddi zorluklar nedeniyle bu uyusmazliklar karmagik bir hal alabilmekte-
dir. Bu noktada aile hukukuna iligkin temel s6zlesmelerin diizenlendigi kurulus
olan Hague Conference, uluslararasi ¢ocuk kagirmalarda arabulucugula iliskin
bir rehber yayinlamistir. Burada, arabuluculugun yargisal siirecin bir alternatifi
degil, onun tamamlayic1 bir unsur oldugu ve meselenin hassas ve karmagik yapi-
stna uygun bigimde “iki uluslu arabuluculuk” (bi-national mediation) seklinde bir
model 6nerilmektedir.

Calismamizda uluslararasi ¢ocuk kagirmalarda arabuluculuk uygulamasi,
bu uygulamanin Tirkiye'deki yeri ve Hague Conference’n ¢ocuk kagirmalar igin
6ngoérdugi arabuluculuk modeli incelenerek uygulamadaki problemlere ¢6ziim
onerilmesi planlanmaktadir.

Anahtar Kelimeler: Cocuk Kagirmada Arabuluculuk, Uluslararast Cocuk
Kagirma, Cocuk Kagirma Sozlegsmesi ve Arabuluculuk, Aile Hukukunda Arabu-

luculuk

2 T.C. Dis [sleri Bakanhg: verilerine gore 2025 yilinda yurtdisinda yasayan yaklagik 7.5 milyon
Tiirk vatandag: bulunmaktadir. Tiirkiye Cumhuriyeti Dis Isleri Bakanligi Resmi Internet Si-
tesi, https:// www.mfa.gov.tr/yurtdisinda-yasayan-turkler_.tr.mfa.



Mediation in International Child Abduction

Today, globalization and the increased mobility of individuals have led to
the prevalence of multinational family structures. However, this situation also
brings about an increase in ‘international child abduction’ cases during divorce
or separation processes. The removal or retention of a child from one country to
another without the consent of the person holding rights of custody is not mere-
ly a custody dispute, but a severe violation that undermines the best interests
of the child. The 1980 Hague Convention on the Civil Aspects of Internation-
al Child Abduction, to which Tiirkiye is also a party, is a frequently invoked legal
basis in practice, aiming for the prompt return of the child to their “habitual res-
idence” in such crises.

“The primary objective of the Hague Convention is to ensure the prompt
return of the child to their habitual residence in order to protect the best inter-
ests of the child. The Convention envisages that the return process should be
completed within 6 weeks, if possible. However, looking at the practice in Tir-
kiye and examples abroad, it is observed that judicial processes are far from this
speed. When child abduction cases in Tiirkiye are examined, the return of the
child can take years due to appeal mechanisms and evidence collection process-
es. For instance, as emphasized in a 2024 landmark decision® of the Constitu-
tional Court; the extension of the return proceedings over a long period, such as
3 years, was considered a violation of the right to respect for family life. ‘Excep-
tional circumstances’ that constitute an obstacle to return, such as Article 13 of
the Convention, have begun to become the de facto rule as the child adapts to
their new environment during prolonged litigation. This situation renders the
Convention’s objective of observing the best interests of the child ineffective.

Given the number of Turkish citizens living abroad,* the increase in interna-

tional child abduction cases is a foreseeable situation; indeed, these disputes

3 Constitutional Court, Application No: 2022/3153S, Decision Date 30.04.2024.
4 According to the data of the Ministry of Foreign Affairs of the Republic of Tiirkiye, there are
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frequently come before Turkish courts today. The problems experienced in cases
where children are brought to or taken from Tiirkiye as a result of the dissolution
of multinational family structures affect not only the rights of individuals but
also the international obligations of the state. Recent violation judgments by the
Constitutional Court emphasizing ‘prolonged proceedings’ demonstrate that it
is an imperative for the Turkish legal system to integrate ‘mediation’ into the sys-
tem as an alternative dispute resolution method in return cases.

However, these disputes can become complex due to serious challeng-
es such as time constraints in international cases, the existence of different le-
gal systems, language and cultural barriers, and the enforceability of decisions in
both countries. At this point, the Hague Conference (HCCH), the organization
where fundamental conventions on family law are drafted, has published a guide
on mediation in international child abductions. It is suggested here that media-
tion is not an alternative to the judicial process but rather a complementary ele-
ment, and a model in the form of ‘bi-national mediation’ is proposed in accord-
ance with the sensitive and complex nature of the issue. In our study, the practice
of mediation in international child abductions, its place in Tiirkiye, and the me-
diation model envisaged by the Hague Conference for child abductions will be

examined, aiming to propose solutions to the problems encountered in practice.

approximately 7.5 million Turkish citizens living abroad as of 2025. Official Website of the
Ministry of Foreign Affairs of the
Republic of Tiirkiye, https://www.mfa.gov.tr/yurtdisinda-yasayan-turkler_.tr.mfa.
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Aile Odakli Uyusmazliklarda Terapotik
Arabuluculuk Modeli Uzerine Degerlendirme

Prof. Dr. Pervin Somer*

Aile bir yoniiyle toplumun temel tagini olustururken diger yandan siddet-
li catigmalarin da yasandigi bir ortami barindirmaktadir. Aile uyusmazliklari
denildiginde ilk akla gelen bosanma veya miras paylagimi olmakla birlikte aile
isletmelerini," aile sirketlerini de bunun diginda tutmak miimkiin degildir. Her
birinde aile bireyleri arasindaki iletisim/iligki farklilagtig1 gibi catiyma dinamik-
leri* ve taraflar1 da ayn1 degildir. Hatta ayn1 kisinin bogsanmada es olarak, bir aile
sirketi ortag1 olarak veya miras paylasgimindaki tutumu ve degerlendirmesi ile et-
kilendigi faktorler farkhlasir.

Yillar siiren agik veya ortiilii kizginhklar, kirginliklar, darginliklar, hatta ¢o-
cukluk déneminden baglayan® kendini yeterince ifade edememe, ailenin icinde
var olma miicadelesi, aile baglarinin kuvvetli ya da zayif olmasi, ocukluk déne-
mi baglanma bicimi* bile 6rnegin bosanmada veya miras paylasiminda, sanildi-
gindan ¢ok daha belirleyici bir faktor olarak karsimiza gikmaktadur.

Tiirkiye'deki arabuluculuk egitimlerinde agirlikli olarak “degerlendiri-

ci arabuluculuk” modeli tizerinden bir formasyon saglanmaktadir. Oysa her bir

*  Prof. Dr.,, Istanbul Okan Universitesi, Ozel Hukuk Boliimii Bagkani, Medeni Hukuk Ana
Bilim Dali. ORCID: 0000-0001-7140-1264.

1 Turan Ozer, Aile sletmelerinde Uyusmazhik Onleme ve Coziim Onerisi Olarak Aile Anayasas
ve Arabuluculuk (Istanbul, 2024); Fatma Bozkurt Sarag, Aile Arabuluculugu Baglaminda Aile
Isletmeleri Uyusmazhiklarinda Arabuluculuk (Istanbul, 2025).

2 Pervin Somer, “Gii¢ Dengesizliginin Aile Arabuluculuguna Yansimalari,” i¢inde Aile Huku-
kunda Arabuluculuk Sempozyumu, ed. Serhat Sarisézen (Ankara, 2024), 157-82.

3 Giil Sendil, Ebeveyn Catismasinin Cocuklar Uzerindeki Etkileri (Ankara, 2014); E. Mark
Cummings ve Patrick T. Davies, Cocuklar ve Evlilik Catismasi: Aile Tartismasi ve Coziimiiniin
Etkisi, gev. Giil Sendil (Ankara, 2014); Seda Ozmumcu, “Catisma Yonetimi, Catisma Cozii-
mii ve Karar Verme Siireci Ekseninde Arabuluculuga Psikolojik Yaklagimlar,” Istanbul Hukuk
Mecmuasi 82, no. 1 (2024): 163-205.

4 Pelin Somer, “Baglanma Stilleri ile Duygu Diizenleme Becerilerinin Bosanma Uzerindeki
Etkileri,” yayimlanmamus yiiksek lisans bitirme projesi (Istanbul, 2025).
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uyusmazhigin kaynagy, taraflary, dinamikleri dikkate alinarak bu tek tip arabulu-
culuk modeli yerine farkli modeller® kullanilabilir, hatta kullanilmalidir. Zira alan
uzmanliginin Gtesinde, uzman arabulucu farkli modelleri, yiiriittigii somut ara-
buluculuk siirecinde harmanlayarak yerinde ve zamaninda, taraflarin ihtiyacina
gore kullanma becerisini kazanmig olan arabulucudur.

Aile arabuluculugu bazi iilkelerde “bosanma arabuluculugu” kavramini kar-
silamak tizere kullanilmaktadir. Oysa dogru olan, aile odakli uyusmazliklarda
yani genis anlamda aile arabuluculugu alaninin bir uzmanlik alani olarak ele alin-
masidir.

Aile uyusmazliklarinda 6nerilen arabuluculuk modeli genellikle “donstii-
ricti arabuluculuk” modelidir. Bu model “Tanima” ve “Giiglendirme” olarak ifa-
de edilen iki ana kavram tizerine insa edilmisgtir.®

Teropatik arabuluculuk modelinin ise iki temel amaci vardir: Birincisi, taraf-
lar arasinda iki yetigkin, ebeveyn ve ¢ocuk iligkilerini destekleyen, ileriye doniik
adil, tatmin edici ve siirdiirtilebilir bir anlasma saglanmasi; ikincisi ise taraflar
arasindaki iliskinin gelistirilmesi, onarilmasidir. Zira, ge¢miste farkli nedenlerle
iletisimi ve iligkiyi tikayan unsurlar, aile odakli uyusmazliklarda yiiritilen arabu-
luculuk siirecinde de 6nemli rol oynayacaktr.

Bu ¢aligma, terépatik arabuluculuk modelinin Tiirkiye'de uygulanilip uygu-
lanamayacagi, modelin degerlendirici arabuluculuga gore giiglii ve zayif yonlerini
ele almak’; bu modelin uygulandig; aile arabuluculugunda arabulucunun tagima-
s1 gereken nitelikleri® ve aile uyusmazhklarinda terépatik arabuluculuk modelini
bilimsel tartigmaya agmak amaciyla hazirlanmgtir.

Anahtar Kelimeler: aile arabuluculugu, terapétik arabuluculuk, aile, bosan-

ma, miras
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An Evaluation of the Therapeutic Mediation
Model in Family-Related Disputes

The family, on the one hand, forms the cornerstone of society, but on the
other hand, it also harbors an environment where intense conflicts occur. When
family disputes are mentioned, the first things that come to mind are divorce or
inheritance division. However, it is impossible to exclude family businesses and
family companies from this discussion. In each family, the communication/rela-
tionships between members differ, as do the conflict dynamics and the parties
involved. Even the same personss attitude differs depending on whether they are
a spouse, a partner in a family business, or involved in inheritance sharing. This
is because the factors influencing their attitude and assessment are not the same.

Years of open or hidden anger, resentment, and hurt feelings, even the ina-
bility to adequately express oneself starting from childhood, the struggle for ex-
istence within the family, the strength or weakness of family ties, and even child-
hood attachment styles, can be far more decisive factors than commonly believed
in situations such as divorce or inheritance distribution.

Different mediation models can and should be used instead of this single,
uniform model, taking into account the source, parties, and dynamics of each
dispute. Beyond expertise in the field, an expert mediator is one who has ac-
quired the ability to blend different models in the specific mediation process
they conduct, using them appropriately and at the right time, according to the
needs of the parties. This type of training should be provided in mediation edu-
cation programs in Tiirkiye.

In some countries, the term “family mediation” is used to refer to “divorce
mediation.” However, the correct approach is to treat family-focused disputes, or
family mediation in a broader sense, as a specialized field.

The therapeutic mediation model has two main objectives: Firstly, to facil-
itate a fair, satisfactory, and sustainable agreement between the parties that sup-

ports the relationship between two adults, parents, and children; and secondly, to
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improve and repair the relationship between the parties. Because factors that have
hindered communication and relationships in the past for various reasons will
also play a significant role in the mediation process for family-focused disputes.
This study was prepared to examine whether the therapeutic mediation
model can be applied in Turkey, to discuss its strengths and weaknesses com-
pared to evaluative mediation, to determine the qualifications that a mediator
should possess in family mediation where this model is applied, and to open a
scientific discussion on the therapeutic mediation model in family disputes.

Keywords: mediation, therapeutic mediation, family, heritage, divorce
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Aile Uyusmazliklarinda Mahkeme-Arabuluculuk
Entegrasyonu: Avrupa’daki lyi Uygulama Orneklerinden
Hareketle Tiirkiye Igin Kurumsal Bir Cergeve Onerisi

Dr. Ogr. Uyesi Omer Faruk Petek*

TUIK verilerine gére Tiirkiye'de 2024 yilinda 187.343 bosanma gergekles-
mis olup bu rakam tilke tarihinin en yiiksek diizeyini temsil etmektedir. Kaba bo-
sanma hiz1 binde 2,19 ile hem OECD hem de AB ortalamasini agmigtir. Bosan-
ma kararlar1 sonucunda 186.536 cocuk velayet diizenlemelerine tabi tutulmus,
bunlarin yiizde 74,4’ anneye verilmistir. Bu rakamlara kargin aile uyusmazlikla-
r1, 2012 yilindan bu yana i, ticaret, tiiketici ve kira uyusmazhklarini kapsayacak
sekilde genisletilen zorunlu arabuluculuk sisteminin diginda kalmaya devam et-
mektedir. 4. Yargi Reformu Strateji Belgesi (2025-2029), aile uyusmazliklarinda
mahkeme-arabuluculuk entegrasyonunu stratejik bir 6ncelik olarak belirlemis;
Adalet Bakanligy, 6zel aile arabuluculugu mevzuatinin son taslak agamasinda ol-
dugunu teyit etmisgtir.

Ibn Haldun Universitesi BAP projesi olan “Aile Arabuluculugu Igin Tiirkiye’ye
Ozgii Bir Model Onerisi Gelistirilmesi” kapsaminda hazirlanan bu bildiri, dort iilke
ve bir uluslarasi ¢ergevedeki mahkeme-arabuluculuk entegrasyon modellerini in-
celeyerek Tirkiye'nin planlanan kurumsal yapisi i¢in uygulanabilir tasarim ilke-
leri ortaya koymaktadir.

Calima ilk olarak Ingiltere’nin Arabuluculuk Bilgilendirme ve Degerlendir-
me Toplantis1 (MIAM) cergevesini analiz etmektedir. Nisan 2024 reformlari ile
Ingiliz mahkemeleri, taraflarin rizasi aranmaksizin yargilama dig1 uyusmazlik ¢6-
zim i¢in davayi erteleyebilmekte ve arabuluculuga katilmay1 makul olmayan bi-
¢imde reddeden taraflara maliyet yaptirimi uygulayabilmektedir. 500 sterlinlik
Aile Arabuluculugu Kuponu Programi 27.000'den fazla aileye hizmet vermis ve

*  Dr. Ogr. Uyesi, Ibn Haldun Universitesi Hukuk Fakiiltesi, Ozel Hukuk B&liimii, Medeni Hu-
kuk Ana Bilim Dal.. E-posta: omer.petek@ihu.edu.tr
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yiizde 69 bagari orani elde etmistir. Bununla birlikte Ingiltere deneyimi, nemli
uyarilar da icermektedir: hitkiimet, aile ici siddet giivenceleri konusundaki endi-
seler nedeniyle Ocak 2024 te zorunlu arabuluculuktan agik¢a vazgec¢mistir.

Ikinci olarak Almanya'nin Giiterichter (uzlagtirma hakimi) modeli incelen-
mektedir. Bu model, davanin ayr1 bir hakime havale edilmesini 6ngérmekte olup
yonlendirilen davalarda yaklagik yiizde 60 uzlagma orani elde etmektedir. Ugiin-
cii olarak Avustralyanin zorunlu Aile Uyusmazlik Céziimii (FDR) sistemi, 65
Aile Iligkileri Merkezi agryla toplum temelli modelin en kapsamli rnegi olarak
analiz edilmektedir. Bu sistem, velayet davalarinda mahkeme bagvurularini ytiz-
de 25-33 oraninda azaltmustir. Ulusal 6lgekte genisletilen Lighthouse Projesi, ta-
ranmug taraflarin ytizde 64’tnin aile ici siddet yagsadigim ortaya koyarak giiclia
gtivenlik protokollerinin kritik 6nemini gostermistir.

Dérdiinci olarak Fransanin yaklagik 595 saatlik disiplinleraras: egitim ge-
rektiren Diplome d’Etat de Médiateur Familial (DEMF) programi, arabulu-
cu profesyonellegsmesinde altin standart olarak ele alinmaktadir. Buna kargilik
Fransa'nin zorunlu arabuluculuk deneyimi (TMFPOQ), vakalarin yalnizca yiizde
10’unda anlagmaya varilmastyla uyarict bir 6rnek teskil etmektedir. Isvigre’nin
goniilliliik esasina dayali yaklagimi ise SDM-FSM’nin 200 saatlik akreditasyon
standard ile piyasa temelli bir alternatif olarak sunulmaktadir. Son olarak AB’nin
Briiksel IIb Tiiziigii (2019/1111), sinir otesi aile uyusmazhklarinda mahkeme-
lere arabuluculuk davetinde bulunma yiikiimlilagi getiren Madde 25 hitkmii ve
ebeveyn sorumluluguna iligkin kararlarda exequatur’iin kaldirilmasi bakimindan
degerlendirilmektedir.

Ana aragtirma projesinin disiplinlerarasi metodolojisinden—hukuk, ile-
tisim ve psikoloji disiplinlerini belgesel kaynak tarama, paydas ¢alistaylari, yari
yapilandirilmis milakatlar ve pilot egitim programlar1 aracihgiyla bitiinlesti-
ren—hareketle bildiri, Tiirkiye icin dort ayakli kademeli bir kurumsal gerceve
onermektedir: (1) Ingiltere MIAM modelinden uyarlanan ve Avustralya Ligh-
thouse Projesinden esinlenen kapsamli aile ici siddet taramasini igeren zorunlu
bilgilendirme ve degerlendirme oturumlari; (2) Fransa DEMF standartlarina ya-
kin disiplinlerarasi egitimden ge¢mis uygulayicilar tarafindan yiiriitillen uzman-
lagmus aile arabuluculugu; (3) digsal arabuluculuga uygun olmayan davalar icin
Almanya Giiterichter modelinden yararlanan mahkeme ici uzlagtirma; ve (4)
cocuklari etkileyen arabuluculuk anlagmalarinin ¢ocugun tstiin yarar ilkesine
uygunlugunun yargisal denetimi. Cergeve, Tiirkiye'nin sosyo-kiiltiirel baglama-
n1 6zellikle dikkate almakta; Islam hukukunun barisa dayali uyusmazlik ¢oziimii

(sulh) gelenegini cagdas insan haklar1 standartlarryla biitiinlestirmekte, 20.000’i
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asan kayitli arabulucu havuzunu ve UYAP dijjital altyapisini dikkate almaktadir.
Bildiri, Tirkiye'nin kurumsal kapasitesinin ve mevcut siyasi iradenin, aile uyus-
mazliklarinda diinyanin en kapsamli mahkeme-arabuluculuk entegrasyon sis-
temlerinden birini olusturmaya olanak tanidigi sonucuna ulagmaktadir.
Anahtar Kelimeler: Aile Arabuluculugu, Mahkeme-Arabuluculuk Entegras-
yonu, Cocugun Ustiin Yarari, Kargilagtirmali Aile Hukuku, Alternatif Uyusmaz-

lik Cozimi
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Court-Mediation Integration in Family Disputes:
Developing an Institutional Framework for
Tiirkiye Inspired by European Best Practices

Tirkiye recorded 187,343 divorces in 2024—the highest in its history—
with a crude divorce rate of 2.19 per thousand, surpassing the OECD and EU
averages.' Some 186,536 children were placed in custody arrangements as a re-
sult of these proceedings, 74.4 percent with mothers. Despite these figures, fam-
ily disputes remain the most significant category of civil litigation excluded from
Tirkiye’s otherwise robust mandatory mediation framework, which has been
progressively expanded since 2012 to cover labor, commercial, consumer, and
rental disputes.? The 4th Judicial Reform Strategy Document (2025-2029) has
identified court-mediation integration in family disputes as a strategic priority,
and the Ministry of Justice has confirmed that specialized family mediation leg-
islation is in its final drafting stages.

This paper, which emerges from the research project “Developing a Tur-
key-Specific Model Proposal for Family Mediation” (Ibn Haldun University BAP),
examines the leading court-mediation integration models for family disputes
across four jurisdictions and one supranational framework, distilling actionable
design principles for Tirkiye’s forthcoming institutional architecture.

The study first analyzes the United Kingdom’s Mediation Information and
Assessment Meeting (MIAM) framework. Since the April 2024 reforms under
the Family Procedure Rules, English courts may adjourn proceedings for non-

court dispute resolution without party consent and impose cost penalties for

1 TUIK, Evlenme ve Bosanma Istatistikleri, 2024 (Ankara: TUIK, 2025), https://data.tuik.
gov.tr/.

2 Law No 6325 on Mediation in Civil Disputes, Official Gazette No 28331, June 22, 2012;
Law No 7445 (7th Judicial Reform Package), Official Gazette No 33027, November S,
2023.

3 Ministry of Justice of Tiirkiye, 4th Judicial Reform Strategy Document 2025-2029 (Ankara: T
C Adalet Bakanhgy, 2025).
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unreasonable refusal to engage.* The £500 Family Mediation Voucher Scheme
has supported over 27,000 families, achieving a 69 percent success rate; when
both parties attend jointly, this figure rises to 73 percent.’ However, the UK’s ex-
perience also carries cautionary lessons: the government explicitly abandoned
mandatory mediation in January 2024 over concerns about domestic violence
safeguards, and the post-LASPO decline in legal aid funding caused legally aided
mediation starts to fall by 38 percent in a single year.

Second, the paper examines Germany’s Giiterichter (conciliation judge)
model under ZPO §278(5), which assigns cases to a separate judge trained in me-
diation techniques who facilitates settlement at no additional cost to the parties,
achieving approximately 60 percent settlement rates among referred cases.’ Third,
Australia’s mandatory Family Dispute Resolution (FDR) system under Section
601 of the Family Law Act 1975 is analyzed as the most ambitious communi-
ty-based model, with its network of 65 Family Relationship Centres that reduced
court filings in parenting matters by 25-33 percent following implementation.” ®
The Lighthouse Project, expanded nationally in 2022, introduced systematic risk
screening that revealed 64 percent of screened parties had experienced family vio-
lence, underscoring the critical importance of robust safety protocols.

Fourth, France’s Diplome d’Etat de Médiateur Familial (DEMF), requir-
ing approximately 595 hours of interdisciplinary training, is examined as the
gold standard for mediator professionalization, while its mandatory mediation
pilot (TMFPO) is analyzed as a cautionary case where only 10 percent of cas-
es resulted in agreement.’ Switzerland’s voluntary approach under ZPO Articles
213-218 and the SDM-FSM’s 200-hour accreditation standard are presented as
a contrasting market-based model." Finally, the EU’s Brussels IIb Regulation
(2019/1111) is assessed for its Article 25 duty requiring courts to invite parties

4 Children and Families Act 2014, Section 10(1); Family Procedure (Amendment No 2) Ru-
les 2023 (S12023/1324), effective April 29, 2024.

S Ministry of Justice (UK), Family Mediation Voucher Scheme: Analysis of Outcomes (London:
MOJ,2023).

6 Zivilprozessordnung (ZPO), §278(5); Mediationsgesetz (MediationsG), July 21, 2012.

7  Family Law Act 1975 (Australia), Section 60I; Family Law Amendment (Shared Parental
Responsibility) Act 2006.

8 Australian Institute of Family Studies, Evaluation of the 2006 Family Law Reforms: Summary
Report (Melbourne: AIFS, 2009).

9 Décret n° 2004-1136 du 21 octobre 2004 relatif au diplome d’Etat de médiateur familial.

10 Swiss Code of Civil Procedure (ZPO), Articles 213-218; Swiss Mediation Federation

(SDM-FSM), Accreditation Standards.
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to consider mediation in cross-border family disputes and its abolition of ex-
equatur for decisions on parental responsibility."!

Drawing on these comparative analyses and the interdisciplinary meth-
odology of the parent research project—which integrates law, communication
studies, and psychology through documentary research, stakeholder workshops,
semi-structured interviews, and pilot training programs'>*—the paper proposes a
graduated institutional framework for Tiirkiye comprising four pillars: (1) man-
datory information and assessment sessions adapted from the UK MIAM model,
incorporating comprehensive domestic violence screening inspired by Austral-
ia’s Lighthouse Project; (2) specialized family mediation conducted by practi-
tioners with interdisciplinary training benchmarked against France’s DEMF
standards; (3) court-integrated conciliation drawing on Germany’s Giiterichter
for cases unsuitable for external mediation; and (4) judicial oversight of mediat-
ed agreements affecting children, aligned with the best interests principle. The
framework specifically addresses Tiirkiye’s socio-cultural context by integrating
Islamic legal traditions of peaceable dispute resolution (sulh) alongside modern
human rights standards, while accounting for the existing infrastructure of over
20,000 registered mediators and the proven UYAP digital platform. The paper
concludes that Tiirkiye’s institutional capacity and current political momentum
position it to develop one of the most comprehensive court-mediation integra-
tion systems for family disputes, provided that the critical lessons of compara-
tive experience—particularly regarding domestic violence safeguards and medi-
ator professionalization—are rigorously incorporated into the legislative design.

Keywords: Family Mediation, Court-Mediation Integration, Best Interests
of the Child, Comparative Family Law, Alternative Dispute Resolution

11 Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and
enforcement of decisions in matrimonial matters and the matters of parental responsibility,
and on international child abduction (Brussels IIb), Article 25.

12 Ali Yesilirmak, Yeliz Bozkurt Guimriik¢iioglu, Giilnihal Ahter Yakacak, and Abdilmecit
Giildagy, eds., Arabuluculugun Gelecegi Sempozyumu: Bildiri Tam Metin Kitab: (Istanbul: Ibn
Haldun Universitesi Yayinlari, 2024).
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Arabulucunun Etkin Role Sahip Olmas:

Av. Arb. Irfan Medet Akpinar*

Giiniimiizde yargi mercilerinin artan is yiiki, dava streglerinin uzunlugu,
ekonomik maliyetleri ve taraflar tizerindeki psikolojik etkileri, alternatif uyus-
mazlik ¢6ziim yontemlerine yonelimi hizlandirmigtir. Bu yontemler arasinda ara-
buluculuk, tarafiradesine ve gonillilik esasina dayanan yapisi sayesinde hem bi-
reysel hem de toplumsal diizeyde 6nemli bir islev istlenmektedir. Arabuluculuk,
yalnizca uyusmazhiklarin daha hizhi ¢6ziilmesini saglayan teknik bir mekanizma
degil; ayni zamanda taraflarin iletisim kurma, kargilikli anlayis gelistirme ve ortak
bir ¢6ziim tiretme kapasitesini gliglendiren bir siiregtir. Ancak bu siirecin etkin-
ligi, biryiik 6l¢tide arabulucunun roliini nasil yorumladig: ve uyguladigi ile dog-
rudan baglantilidur.!

Bu ¢aligma, arabulucunun pasif bir kolaylastiricidan ibaret olmadigy; aksine
stirecin adil, dengeli ve verimli bigimde yiirtitiilmesini saglayan aktif bir siire¢ yone-
ticisi oldugu tezine dayanmaktadir. Arabulucu, bagvuru asamasindan son tutanagin
diizenlenmesine kadar gegen siirecte yapisal gergeveyi belirler, taraflari usul ve ilke-
ler hakkinda bilgilendirir, iletisim ortamim diizenler ve miizakere disiplinini saglar.
Bu baglamda arabulucu, karar veren bir merci olmamakla birlikte, kararin saglik-
I1 kosullarda olugmasini temin eden profesyonel bir yénlendirici konumundadir.

Arabulucunun etkin rolii 6ncelikle iletisim alaninda kendini gosterir. Etkili
dinleme, agik uglu sorular yéneltme, yeniden gerceveleme (reframing) teknikle-
rini kullanma, taraflarin duygu ve ihtiyaglarini analiz etme gibi beceriler; siirecin
yapici bir zeminde ilerlemesini saglar. Taraflar ¢ogu zaman hukuki pozisyonlarin
savunma egilimindedir; oysa arabulucunun gérevi, bu pozisyonlarin arkasindaki

gercek menfaatleri ortaya ¢ikarmaktir. Bu noktada empati kurabilme ve duygusal

zekd, teknik hukuki bilgiden daha belirleyici héle gelebilir.?

*  Arabulucu Avukat, Izmir Barosu. E-posta: info@akpinar.av.tr,
ORCID: 0009-0001-0778-2952

1 Kekeg, Elif Kismet. Arabuluculuk Yoluyla Uyusmazlik Coziimiinde Temel Asamalar ve Taktik-
ler. 2. baski. Ankara: Adalet Yayinevi, 2014.

2 TC. Adalet Bakanhgy. Tiirkiye Arabulucular Etik Kurallari. Ankara, 2018.

3 Goodman, Andrew. Arabuluculuga Hazirlanmak: Arabuluculuktan Yararlanacaklar Igin Reh-
ber. Ankara: T.C. Adalet Bakanlig1 Yayin Isleri Daire Baskanhgy, 2017.
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Tarafsizhik ve bagimsizlik ilkeleri, arabulucunun etkinliginin vazgecilmez
unsurlaridir. Arabulucu, taraflara esit mesafede durmali; herhangi bir ¢ikar catig-
masina yol agabilecek iligkilerden kaginmali ve siirecin baginda gerekli aydinlat-
malar1 yapmalidir. Giiven ortaminin tesis edilmesi, taraflarin samimi ve agik ileti-
sim kurabilmelerinin 6n sartidir. Giivenin zedelendigi bir ortamda arabuluculuk
stireci seklen yiirtitilse dahi 6ziinde iglevsiz kalacaktir.*

Siireg igerisinde ortaya ¢ikan tikanikliklar, arabulucunun aktif miidahale-
sini gerektirir. Miizakerelerin kilitlendigi durumlarda ayr1 gériismeler (caucus),
giindemin yeniden yapilandirilmasi, taraflarin beklentilerinin gercek¢i bigim-
de degerlendirilmesi ve alternatiflerin ¢ogaltilmasi gibi yontemler uygulanabilir.
Arabulucuy, sorunu kigilerden ayirarak taraflar ¢6ziim odakli diiginmeye yonlen-
dirmelidir. Ozellikle yiiksek duygusal yogunluk igeren uyusmazliklarda, siirecin
psikolojik boyutunun dogru yonetilmesi biiyiik 6nem tagir.

Arabulucunun yaratici diigiinme kapasitesi ve alternatif ¢6ziim tiretme ye-
tenegi, stirdirilebilir anlagmalarin ortaya ¢ikmasinda belirleyici rol oynar. Gele-
neksel yargilama siirecinde mahkemenin verecegi karar genellikle sifir toplaml
bir sonug¢ dogururken, arabuluculuk siireci taraflarin kazan-kazan perspektifi ge-
listirmesine imkéan tanir. Arabulucu, ortak menfaat alanlarini gériinir kilarak ve
taraflarin uzun vadeli ¢ikarlarimi hatirlatarak bu perspektifi giiglendirir.

Sonug olarak arabulucu, yargisal bir otorite olmamakla birlikte, siirecin adil
yiritilmesinden sorumlu etik bir aktordiir. Etkin bir arabuluculuk pratigi; hu-
kuki bilgi, etik duyarlilik, iletisim becerisi ve siireg yonetimi kapasitesinin biitiin-
ctil bi¢cimde kullanilmasini gerektirir. Arabulucunun aktif ve bilingli roli, yalmzca
somut uyusmazligin ¢6ziimiini degil, ayn1 zamanda toplumsal uzlagma kiiltiri-
niin gelisimini de desteklemektedir.®

Anahtar Kelimeler: Arabuluculuk, Arabulucunun Rolii, Tarafsizlik, Iletisim
Becerileri, Alternatif Uyusmazlik Céziimii

4 Roger Fisher, William Ury ve Bruce Patton, Getting to Yes: Negotiating Agreement Without
Giving In, 3rd ed. (New York: Penguin Books, 2011).

S United Nations Commission on International Trade Law (UNCITRAL), UNCITRAL Mo-
del Law on International Commercial Mediation and International Settlement Agreements Resul-
ting from Mediation (Vienna: United Nations Publications, 2018); Carrie Menkel-Meadow,
“Whose Dispute Is It Anyway? A Philosophical and Democratic Defense of Settlement (In
Some Cases),” Georgetown Law Journal 83, no.7 (2001): 2663-96; N. Coskun, “Aile Arabu-
luculugu Uygulama Becerileri,” fstanbul Ticaret Universitesi Sosyal Bilimler Dergisi (Hukuk
Sayist) 21, no. 44 (2022): 1155-2?; Christopher W. Moore, Arabuluculuk Siireci: Anlasmaz-
lik Céziimiinde Pratik Stratejiler, 4. baski (Ankara: Nobel Akademik Yayincilik, 2016).
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The Mediator’s Active Role in the Mediation Process

The increasing caseload of courts, the prolonged duration of litigation, its
financial costs, and the psychological burden imposed on disputing parties have
significantly strengthened the appeal of alternative dispute resolution mecha-
nisms. Among these mechanisms, mediation occupies a distinctive position due
to its voluntary and party-centered structure. Mediation is not merely a techni-
cal tool for resolving disputes more rapidly; it is also a structured communicative
process that enhances mutual understanding, dialogue, and cooperative prob-
lem-solving. Nevertheless, the effectiveness of mediation largely depends on
how the mediator interprets and performs their role within the process.

This study argues that the mediator should not be perceived as a passive fa-
cilitator but rather as an active and responsible process manager who ensures
fairness, balance, and procedural integrity. From the initial application to the
drafting of the final agreement or record, the mediator establishes the procedural
framework, clarifies the governing principles, manages communication dynam-
ics, and safeguards the negotiation environment. Although the mediator does
not impose a binding decision, they are responsible for creating the conditions
under which an informed, voluntary, and sustainable agreement can emerge.

The mediator’s active role is primarily manifested through advanced com-
munication skills. Active listening, the use of open-ended questions, refram-
ing techniques, and the ability to identify emotional undercurrents are essential
tools in transforming adversarial discourse into constructive dialogue. Parties of-
ten focus on rigid legal positions; however, the mediator’s responsibility is to un-
cover the underlying interests and needs behind those positions. In many cases,
emotional intelligence and empathy become more decisive than purely legal ex-
pertise in moving the negotiation forward.

Impartiality and independence constitute the ethical backbone of media-
tion. The mediator must maintain equal distance from both parties, avoid con-

flicts of interest, and transparently disclose any circumstances that may raise
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doubts regarding neutrality. Trust is the cornerstone of mediation. Without
trust, parties are unlikely to engage in open communication or reveal their gen-
uine concerns. A mediation process conducted without mutual confidence may
comply formally with procedural requirements but fail substantively in achiev-
ing reconciliation.

Deadlocks and impasses are common features of negotiation processes. In
such situations, the mediator must actively intervene by employing techniques
such as caucus sessions, restructuring the agenda, redefining the issues, reality
testing, and expanding available options. Particularly in emotionally charged dis-
putes, the mediator’s ability to manage psychological dynamics is crucial. Sepa-
rating the people from the problem and encouraging a solution-oriented mind-
set are central strategies in maintaining progress.

Creativity in generating alternative solutions is another hallmark of effective
mediation. Unlike adjudication, which typically produces zero-sum outcomes,
mediation allows for integrative solutions that can satisfy the long-term interests
of both sides. By identifying shared interests and encouraging forward-looking
perspectives, the mediator supports the development of sustainable and mutu-
ally beneficial agreements. While the mediator may provide legal information to
ensure informed consent, the ultimate authority to decide always remains with
the parties. Respect for party autonomy constitutes the normative foundation of
mediation’s legitimacy.

In conclusion, although the mediator does not exercise judicial authori-
ty, they assume significant responsibility in safeguarding procedural justice and
constructive engagement. Effective mediation requires the integrated use of legal
knowledge, ethical awareness, emotional intelligence, and strategic process man-
agement. The mediator’s active and competent role not only enhances the like-
lihood of resolving individual disputes but also contributes to strengthening a

broader culture of consensual and participatory conflict resolution within society.

Keywords: Mediation, Role of the Mediator, Impartiality, Communication
Skills, Alternative Dispute Resolution
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Ihtiyag Nedeniyle Tahliye Davalarinda Zorunlu
Arabuluculuk: Dava Sartinin Dogum Ani Sorunu
ve Yargitay Kararlarinin Degerlendirilmesi

Dr. Ogr. Uyesi Yasemin Mistagoglu*

Zorunlu arabuluculugun kira iliskisinden dogan uyusmazliklara uygulan-
maya baglanmasi, 6zellikle Tiirk Bor¢lar Kanununun 350. maddesi kapsaminda
agilan ihtiyag nedeniyle tahliye davalarinda dava sartinin dogum an1 sorununu
gindeme getirmistir. Yargitay kararlarindaki yaklagima gore, zorunlu arabulucu-
luk bagvurusunun tahliye davasi agma hakkinin dogumundan sonra, bagka bir
ifadeyle dava agma siiresi igerisinde yapilmasi gerekmektedir. Buna gére, dava
agma siiresi baglamadan 6nce gergeklestirilen arabuluculuk bagvurulari, dava sar-
tinin yerine getirildigi sonucunu dogurmamaktadir. Bu yaklagim, TBK m. 350'de
diizenlenen dava agma siiresinin kamu diizenine iliskin niteligine dayandirilmak-
tadir. Ancak burada tartigilmasi gereken husus, maddi hukukta diizenlenen dava
agma siiresinin zorunlu arabuluculuk gibi usul hukukuna 6zgii bir dava sartinin
dogumuna etkili olup olmayacagdur.

Zorunlu arabuluculuk, 6325 sayili Kanun'da diizenlenen ve dava agilmadan
once yerine getirilmesi gereken bir usul sartidir. Kanun metninde arabuluculuga
bagvurunun “dava agilmadan 6nce” yapilmis olmas: gerektigi ifade edilmis; an-
cak bu bagvurunun dava agma hakkinin dogumundan sonra yapilmas: gerektigi-
ne iligkin acik bir diizenlemeye yer verilmemistir. Bu durumda dava a¢ma siiresi-
nin baglangici ile arabuluculuga bagvuru zamani arasinda dogrudan bir zorunlu
bag kurulmasi, kanunda agik¢a 6ngoriilmeyen ek bir sinirlamanin yorum yoluyla
yaratilmasi anlamina gelmektedir.

Sorunun merkezinde ise “uyusmazhgin dogumu” kavrami yer almaktadir.
Uyusmazlik ile dava agma hakkinin dogum ani aymi sey degildir. Bir 6zel hu-

kuk uyusmazliginin varligindan séz edilebilmesi igin taraflardan birinin bir hak

*

Dr. Ogr. Uyesi , Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, Medeni Ustll ve Icra-Iflas
Hukuku Ana Bilim Dali. ORCID: 0009-0001-2365-9663.
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iddiasinda bulunmasi, kargi tarafin bu iddiay: kabul etmemesi ve taraflarin anla-
samamasi yeterlidir. htiyag nedeniyle tahliye baglaminda kiraya verenin tahliye
iradesini agik¢a ortaya koymasi ve kiracinin bu talebi reddetmesi halinde, fiili ve
hukuki bir uyusmazligin ortaya ¢iktig1 séylenebilir. Bu agamada tahliye davasi he-
niiz acilabilir durumda olmasa dahi taraflar arasinda bir uyusmazhk mevcuttur.

Uyusmazlik kavramimin dava agma siiresine indirgenmesi, arabuluculu-
gun islevsel amacim daraltmaktadir. Ozellikle kira iligkilerinde taraflar arasinda-
ki uyusmazlik ¢ogu zaman sézlesme siiresi dolmadan 6nce ortaya ¢ikmakta ve
taraflar ¢6ziim arayisina girmektedir. Bu asamada yapilan arabuluculuk bagvuru-
larinin dava sarti bakimindan gegersiz sayilmasi, arabuluculugu sekli bir prosedii-
re indirgeme riskini tagimaktadir.

Yargitay'in konuya dair kararlarinin dikkat gekici sonuglarindan biri de is-
levsel bir ¢eligkinin ortaya ¢ikmasidir. Dava agma siiresi baglamadan 6nce yapilan
arabuluculuk bagvurusu anlagma ile sonuglanirsa, bu anlasma gegerli kabul edil-
mekte ve icra edilebilirlik kazanmaktadir. Buna kargilik ayn1 bagvuru anlagmama
ile sonuglandiginda, dava sartinin yerine getirilmedigi kabul edilmektedir. Boyle-
ce arabuluculugun gecerliligi siirecin sonucuna bagh héle gelmektedir.

Bu yaklagim ayrica usul ekonomisi bakimindan da sorunlu sonuglar dogur-
maktadir. Erken bagvuru gegersiz sayildiginda, taraflar dava agma siiresi bagla-
diktan sonra yeniden arabuluculuga bagvurmak zorunda kalmaktadir. Bu durum
hem arabuluculugun etkinligini azaltmakta hem de gereksiz bir tekrar yaratmak-
tadir. Oysa zorunlu arabuluculugun temel amaci, uyusmazliklarin mahkeme-
ye tasinmadan énce ¢6ziime kavusturulmasim saglamaktir. Uyusmazhigin fiilen
mevcut oldugu bir asamada gerceklestirilen arabuluculugun dava sart: bakimin-
dan gegersiz sayilmasi, bu amaca hizmet etmemektedir.

Normatif agcidan daha tutarh olan yaklagim, dava sartinin varhigini dava agma
hakkinin dogumuna degil, taraflar arasinda hukuki uyusmazhgn fiilen ortaya gik-
masina baglamaktir. Uyusmazligin dogumu, kiraya verenin tahliye talebini agik¢a
ortaya koymasi ve kiracinin bunu kabul etmemesi aninda gergeklesmis sayilmali-
dir. TBK m. 350'deki dava agma siiresi, tahliye davasinin esas1 bakimindan bagla-
yicidir; ancak bu siire, arabuluculuga bagvuru bakimindan kanunda agikga 6ngo-
riilmeyen ek bir sinirlama yaratacak sekilde yorumlanmamalidir.

Sonug olarak, zorunlu arabuluculukta dava sartinin dogum ani meselesi, mad-
di hukuk stireleri ile usul hukuku sartlarinin birbirine karigtirllmasindan kaynak-
lanan sistematik bir soruna isaret etmektedir. Arabuluculugun islevsel niteliginin

korunabilmesi ve sekli bir engel hiline déniismemesi i¢in dava sartinin zamansal
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degil, islevsel bir yaklasimla degerlendirilmesi gerekmektedir. Aksi hilde zorunlu
arabuluculuk, uyusmazlik ¢6ziimiinii tegvik eden bir kurum olmaktan ziyade dava
yoluna erigimi geciktiren bir bariyere déniisme riski tagimaktadir.

Anahtar Kelimeler: Zorunlu Arabuluculuk, Thtiya¢ Nedeniyle Tahliye, Dava
Sarti, Uyusmazhgim Dogumu, Dava A¢ma Siiresi.
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Mandatory Mediation in Eviction Actions Based
on Need: The Issue of the Temporal Emergence
of the Procedural Prerequisite and an Assessment
of the Court of Cassation’s Decisions

The extension of mandatory mediation to disputes arising from lease rela-
tionships has brought to the fore the issue concerning the temporal emergence
of the procedural prerequisite (condition precedent) in eviction actions based
on need under Article 350 of the Turkish Code of Obligations (TCO). Accord-
ing to the approach adopted in the decisions of the Court of Cassation, an ap-
plication for mandatory mediation must be made only after the right to file the
eviction action has arisen, in other words, within the statutory period prescribed
for filing the lawsuit. Consequently, mediation applications submitted before the
commencement of the statutory time limit are not deemed to satisfy the proce-
dural prerequisite.

This approach is grounded in the public order nature of the one-month
time limit stipulated in Article 350 TCO for filing an eviction action. However,
the central question is whether a time limit regulated under substantive law may
determine the temporal existence of a procedural prerequisite such as mandato-
ry mediation, which belongs to the sphere of procedural law.

Mandatory mediation, as regulated under Law No. 6325, constitutes a pro-
cedural requirement that must be fulfilled prior to initiating litigation. The stat-
ute merely requires that mediation be sought “before filing a lawsuit”; it does not
expressly provide that such application must be made only after the right to bring
the action has accrued. Establishing a direct and compulsory link between the
commencement of the statutory time limit and the admissibility of mediation
thus amounts to introducing an additional temporal restriction through judicial

interpretation---one not explicitly envisaged by the legislature.
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At the core of the debate lies the concept of the “emergence of the dispute.”
The existence of a dispute is not identical to the technical accrual of the right to
file a lawsuit. A private law dispute arises when one party asserts a legal claim, the
opposing party rejects that claim, and the parties fail to reach agreement. In the
context of eviction based on need, once the lessor clearly expresses the intention
to seek eviction and the lessee refuses to comply, a factual and legal conflict may
be said to exist. Even if the eviction action cannot yet be formally filed, a genuine
dispute is already present between the parties.

Reducing the concept of dispute to the commencement of the statutory
time limit narrows the functional scope of mediation. Particularly in lease re-
lationships, conflicts frequently emerge before the expiration of the lease term,
prompting parties to seek resolution at an early stage. Treating mediation appli-
cations submitted at this stage as invalid for the purposes of fulfilling the proce-
dural prerequisite risks transforming mediation into a purely formalistic proce-
dural step.

One of the most striking consequences of the judicial approach is the func-
tional inconsistency it creates. If a mediation application submitted before the
commencement of the statutory period results in a settlement, the agreement
is deemed valid and may be rendered enforceable. However, if the same process
ends without settlement, it is considered insufficient to satisfy the procedural
prerequisite. In this way, the validity of mediation becomes dependent upon its
outcome. Yet mandatory mediation as a condition precedent is not a result-ori-
ented institution. Whether or not a settlement is reached should not determine
whether the procedural requirement has been fulfilled.

This interpretation also raises concerns in terms of procedural economy. If
an early mediation application is considered invalid, parties are compelled to re-
apply for mediation once the statutory time limit has begun. Such duplication
diminishes the effectiveness of mediation and creates unnecessary procedural
burdens. The primary objective of mandatory mediation is to resolve disputes
before they are brought before the courts. Declaring mediation invalid despite
the factual existence of a dispute does not serve this objective.

From a normative perspective, a more coherent approach would be to link
the existence of the procedural prerequisite not to the formal accrual of the right
to sue, but to the factual emergence of a legal dispute between the parties. The
dispute should be deemed to arise once the lessor clearly asserts the eviction

claim and the lessee refuses to accept it. Although the statutory time limit under
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Article 350 TCO remains binding with respect to the merits of the eviction ac-
tion, it should not be interpreted in a manner that introduces an additional,
non-statutory restriction on the timing of mediation applications.

In conclusion, the issue concerning the temporal emergence of the proce-
dural prerequisite in mandatory mediation reflects a systemic confusion between
substantive law time limits and procedural law requirements. In order to preserve
the functional integrity of mediation and prevent it from becoming a merely for-
mal barrier, the condition precedent should be assessed from a functional rath-
er than a strictly temporal perspective. Otherwise, mandatory mediation risks
evolving from a mechanism promoting amicable dispute resolution into a tech-
nical obstacle that delays access to judicial remedies.

Keywords: Mandatory Mediation; Eviction Based on Need; Procedural

Prerequisite; Emergence of the Dispute; Statutory Time Limit.
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Baglanma Stilleri ile Duygu Diizenleme
Becerilerinin Bosanma Uzerindeki Etkisi

Av. Pelin Somer*

Evlilik, ciftlerin hayatlarini birlestirmeye karar vermesiyle bunu yasalar
ontinde imza altina almasidir. Ancak evlilikler her zaman mutlu son ile sonuglan-
mamakta olup bosanma ile de neticelenebilmektedir. Bu kapsamda ile baglanma
stilleri ve duygu diizenleneme becerilerinin bogsanma tizerindeki etkisi incelen-
mistir. Bebeklikte kurulmaya baglanan baglanma stilleri, ilerleyen yillarda kisinin
yetigkinlik hayatindaki iligkilerine sirayet etmektedir. Bunlardan en biiyiik payda-
y1 alan kisim ise romantik iligkiler, devaminda evliliklerdir.

Gegmigsten giiniimiize yapilan ¢alismalarda, ¢ocugun bakim verenine kar-
s1 gelistirdigi baglanma stillerinin yetiskinlik hayatindaki romantik iliskilerdeki
partneriyle olan iligkisine etki ettigi saptanmugtir. Bir nevi ¢ocukluktaki baglan-
ma stilleri romantik iligkilerdeki baglanma stillerinin prototipi gorevi gérmek-
tedir. Bu nedenle baglanma stillerinin incelenmesi romantik ilisikler neticesinde
meydana gelen evliliklerin ve bosanmalarin da incelenmesinde 6nem arz etmek-
tedir. Duygu diizenleme becerileri ise; kisilerin duygularini tanimlayabildigi ve
bu dogrultu da duygularini ifade edebildigi, gerektiginde kontrol altinda tutabil-
digi ve duruma gore diizenleyerek cevresine yansitabildigi becerilerdir. Bu ne-
denle hayat igerisinde belki de duygularin en yogun oldugu evlilikte tiim bunlar
yapabilmek ve bir evliligin boganma ile sonuglanmasini 6nlenmek i¢in en énem-
li etkendir.

Bosanma arabuluculugunda diger faktorler kadar dogrudan psikoloji bili-
minin konusu olan etkenler de siireci belirler. Taraflarin duygu durumlarini ve
onlar1 bosanmaya siiriikleyen konulardaki baglanma stilleri ve duygu diizenleme

becerilerini de g6z oniinde bulundurarak bu siireci yonetmekte fayda olacaktir.

*  Avukat, Istanbul Barosu.
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Tam bu nedenlerle iki etkeninde bosanma tizerindeki etkisi yadsinamaz
olup buna iliskin olarak incelenmesi zaruridir. Bu baglam dogrultusunda, baglan-
ma stilleri ile duygu diizenleme becerilerinin bosanma tizerindeki etkisi incelen-
mis ve yapilan ¢alisma neticesinde gelecek ¢aligmalara faydali olacag: diisiintilen
onerilerde bulunulmugtur.

Anahtar Kelimeler: Baglanma stilleri, duygu diizenleme becerileri, evlilik,

bosanma.
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The Effect of Attachment Styles and
Emotion Regulation Skills on Divorce

Marriage is when a couple decides to unite their lives and signs it before the
law. However, marriages do not always end happily and can end in divorce. This
study examines the effects of attachment styles and emotion regulation skills on
divorce. Attachment styles that begin to be established in infancy spread to the
person’s relationships in adulthood in later years. The largest share of these is ro-
mantic relationships, followed by marriages.

Studies from the past to the present have determined that the attachment
styles a child develops towards his/her caregiver affect his/her relationship with
his/her romantic partner in adulthood. In a way, attachment styles in childhood
serve as prototypes of attachment styles in romantic relationships. For this rea-
son, examining attachment styles is also important in examining marriages and
divorces that occur as a result of romantic relationships. Emotion regulation skills
are skills that enable individuals to identify their emotions and express them ac-
cordingly, keep them under control when necessary, and reflect them to their en-
vironment by regulating them according to the situation. Therefore, being able
to do all these in marriage, where emotions are perhaps the most intense in life,
and preventing a marriage from ending in divorce is the most important factor.

In divorce mediation, factors directly related to psychology, as well as other
elements, determine the process. It is beneficial to manage this process by con-
sidering the emotional states of the parties and their attachment styles and emo-
tion regulation skills related to the issues that led them to divorce.

For all these reasons, the effect of both factors on divorce is undeniable and it
is necessary to examine them in this regard. In this context, the effect of attachment
styles and emotion regulation skills on divorce was examined and suggestions that
are thought to be useful for future studies were made as a result of the study.

Keywords: Attachment styles, emotion regulation skills, marriage, divorce.
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Aile Arabuluculugunda Kadinin Adalete Erisimi:
Gii¢ Dengesizligi ve Yapisal Riskler

Av. Arb. Hediye Gokge Baykal*
Av. Hiisna Kiibra Karadag™*

Aile arabuluculugu, giiniimiiz uyusmazlik ¢6ziim politikalarinda ve aile hu-
kukunu ilgilendiren pek ¢ok yargisal siirecte tamamlayici bir yontem olarak, bas-
vurulabilirligi bakimindan gitgide daha fazla giindeme gelen bir miiessese haline
gelmigtir. Mahkemelerin is yiikiinii hafifletmesinin yaninda, s6z konusu uyus-
mazlik iizerinde taraflarca ¢6ziim tretilebilmesine imkan veren, ve bu bakimdan
gorece “esnek’, bir uygulama olmasi nedeniyle arabuluculugun, uyusmazlik yo-
gunlugu pek ¢ok bakimdan artarak devam eden, aile hukuku alaninda uygulana-
bilirligi hem doktrinde hem de uygulamada siklikla tartisilmaktadir. S6z konusu
aile hukuku olunca, uyusmazlhigin temel meselesi olan aile iliskilerinden dogan
toplumsal ve psikolojik etmenlerin bu alanda diger alanlara nazaran ne denli bas-
kin oldugu izahtan vareste hale gelmektedir. Bu durum, aile hukuku alaninda ara-
buluculugun yerinin ve islevinin dikkatle degerlendirilmesini zorunlu kilmakta-
dir. Oyle ki bu alandaki uyusmazlhiklar ¢ogu zaman yalnizca iki taraf arasindaki
hukuki bir ¢ikar ¢atismasindan ibaret degil; ekonomik bagimhilik, emegin esit-
siz dagilimi, toplumsal cinsiyet rolleri, duygusal baglar ve kimi durumlarda geg-
mis siddet deneyimleri gibi karmagik gii¢ iligkileri iginde sekillenen bir ¢atigma
alaninda gekillenerek hukuki boyuta taginmaktadir. Tiim bu nedenlerle, 6zellik-
le ilkemizde buna benzer dinamiklerin tartisildig1 nice alanda oldugu gibi, kadi-
nin adalete erisiminin aile hukukunda arabuluculuk boyutuyla degerlendirilmesi

onemli ve dncelikli odak noktalarindan biri olarak kargimiza ¢ikmaktadir.

*  Avakut Arabulucu, NUOVO Hukuk | Danigmanlik | Arabuluculuk Ofisi (Kurucu Avukat).
E-posta: hediye@baykalhukukburosu.com, ORCID: 0000-0002-1625-5142.
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dun Universitesi Hukuk Fakiiltesi Uluslararasi ve Mukayeseli Hukuk Anabilim Dali (Yitksek
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Adalete erisim, giiniimiiz hukuk teorisinde yalnizca mahkemeye bagvurma
imkaniyla sinirli dar bir anlam tagimamaktadir. Gergek anlamda adalete erigim;
bireylerin haklarini 6grenebilmelerini, bu haklarin kapsamini anlayabilmelerini,
bagimsiz hukuki destek alabilmelerini, giivenli bir ortamda kendilerini ifade ede-
bilmelerini ve baskidan uzak bi¢cimde karar verebilmelerini iceren; ¢ok boyut-
lu ve katmanl bir siireci ifade eder. O nedenle, uzun vadede kapsayici bir bakis
agistyla, bir uyusmazh@in arabuluculuk yoluyla ¢éziimleneceginin 6ngoriilmesi,
hatta ¢6ziimlenebiliyor olmasi, tek bagina adalete erisimin saglandigina yonelik
bir kesinligi beraberinde getirmeyecektir. Mithim olan yegane husus, taraflarin
bu siiregte gergek manada esit kosullara sahip olabilirligidir. Gelgelelim, béyle-
si bir stiregte risk; bir araya gelecek olan taraflarin gériismeye esit sartlar altinda
katilamamasidir. Nitekim bu stireg, g6z ard1 edilemeyecek kadar gercekgi bir ola-
silikla, kadinin dezavantajli oldugu bir senaryo ile neticelenebilir. Béyle bir du-
rumda ise arabuluculuk, teorik olarak erigimi kolaylastiran bir mekanizma olsa
da pratikte adalete erisimi sinirlayan bir araca doniisebilir.

Aile hukuku uyusmazlhiklarinda “gii¢” ilk bakista goriildigiinden daha kar-
magiktir. Yalnizca ekonomik giigten ibarettir denemez; bilgiye erisim, hukuki sii-
reci anlayabilme, sosyal destegin tiirii ve seviyesi, alternatiflere sahip olabilme ve
psikolojik dayaniklilik gibi unsurlar da giicii belirleyen faktérler arasindadir. Or-
negin; cocuk bakimim biiyiik 6l¢iide tstleniyor olusu ve ayrilik sonrasinda orta-
ya ¢ikabilecek ekonomik belirsizlikleri daha agir hissedecek olmasi gibi nedenler
dahi kadinn aile hukuku bakimindan masaya getirilecek herhangi bir uyusmaz-
lik iizerine tartisabilmek noktasindaki giiciinii zayiflatabilmektedir. Oyleyse aile
hukuku konulu bir arabuluculuk gériismesinde taraflarin esit goriiniiyor veya ka-
bul ediliyor olmas, fiilen de esit miizakere kapasitesine sahip olduklar1 anlamina
gelmemekle birlikte karar alma 6zgiirligi ve pazarlik giicii bakimindan ciddi bir
asimetri de s6z konusu olabilir.

Arabuluculuk, hukuken izlenebilecek siire¢lerin tam anlamuyla isletilmesin-
den ziyade, taraflarin tizerinde anlagabilme 6zgiirliigii ve kabiliyeti olan bir uyus-
mazlik tizerinde, tigiincil bir miidahale olmaksizin, kendi iradeleri ve rizalarry-
la ortak paydada bulugmalarini ve boylelikle barigcil bir ¢oziime erigebilmelerini
hedefler. Bu yoniiyle arabuluculuk, bazi uyusmazlik tiirlerinde pratik ve etkili so-
nuglar dogurabilmekteyken, dogas: geregi olas: gii¢ dengesizligi iliskilerde giicli
tarafin avantajini pekistirme riski tagiyabilir. Arabuluculuk siireci boyunca daha
fazla bilgiye, ekonomik kaynaga veya psikolojik tistiinliige sahip olan taraf, an-

lagma sartlarinin belirlenmesinde daha etkili olabilir ve bu durumda anlagma
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tutanaginin adil kabul edilerek uygulamaya konulmas: bagkaca sorunlar1 da be-
raberinde getirebilir.

Benzer sekilde, toplumsal dinamikler dikkate alindiginda da bir aile huku-
ku uyusmazhginin tarafi olarak kadin, erkege gore daha kirilgan bir konumda
olabilmektedir. Bu nedenle tekrar belirtmek gerekir ki; aile arabuluculugunun
taraflarin egit miizakere edebilecegi varsayimina dayanmasi, gergek toplumsal
kosullarla celigebilir. Gergekgi bir yaklagimla kadin; cogu halde ¢atigmayi uzat-
mamak, ¢ocuklarinin gelecegine iligskin belirsizligi azaltmak ya da tizerindeki
sosyal baskiy1 hafifletmek tizere kendi haklarini tam olarak savunmaktan vaz-
gecme bilinciyle hareket edebilir. Boyle bir durumda ortaya ¢ikan anlagma, go-
runiirde karsilikli rizaya dayaniyor olsa bile fiilen egit kosullarda gergeklesmis
bir anlagma olmayabilir.

Aile arabuluculugunun kadinin adalete erisimini gergekten destekleyebil-
mesi icin siirecin belirli giivencelerle desteklenmesi gerekir. Oncelikle arabu-
luculuga uygunluk degerlendirmesi yapilmadan tiim aile uyusmazliklarinin bu
yonteme ydnlendirilmesi sakincali olabileceginin altini gizmek gerekir. Ozellikle
fiziksel, psikolojik veya ekonomik siddet iceren uyusmazliklarda arabuluculugun
uygulanmasindan imtina edilmeli ve bu uyusmazhklar yarg: tarafindan ele alin-
maya devam edilmelidir. Esasen, aile hukukunda arabuluculuk siirecinde tarafla-
rin bagimsiz hukuki danigmanhga erisiminin saglanmasi olmazsa olmazdir. Nafa-
ka, mal paylagimi ve ¢ocuklara iligkin mali yukamlalikler gibi mevzulara iligkin
teknik hukuki bilgi eksikligi, taraflarin anlagtiklar1 hususlara iligkin orta ve uzun
donemlerde getirebilecegi sonuglar1 eksik degerlendirmelerine neden olmakta-
dir. Ekonomik agidan dezavantajli taraf i¢in kamu destekli danigmanlik mekaniz-
malarinin gelistirilmesi, miizakere siirecindeki esitsizlikleri dengeleyebilir.

Aile hukuku uyusmazliklar: bakimindan arabulucunun roli de bir hayli 6zel
bir 6nemi haizdir. Arabulucu her ne kadar taraflarin karar alma stirecinde etkisiz
olsa da aile hukuku uyusmazliklarinin olas: tiim risklerinin farkinda olabilecek ve
bu goriismelerin adil sekilde ilerlemesini saglayabilecek bir yetkinlik seviyesinde
olmalidir. Arabulucunun siirecin adil bir bigimde tamamlanmasin saglayabilme-
siigin taraflar arasindaki dengeyi gozetebilmesi, tiim bilgilerin agiklikla paylasil-
digindan emin olmasi ve baski altinda oldugunu disiindugi tarafi gerekli destek
mekanizmalarina rahatlikla yonlendirebilmesi gerekmektedir. Bunun temini i¢in
ise aile arabulucular: igin toplumsal cinsiyet esitligi, aile ici siddet ve psikolojik
basku tiirleri, aile i¢i siddetin 6nlenmesi ve gerekli iletisim becerilerini kazandira-
bilecek igeriklerle 6zel egitim programlarinin tasarlanmasi ve uygulanmasi kagi-

nilmaz derecede zaruridir.
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Sonug olarak, aile arabuluculugu uygun kosullar altinda taraflar i¢in yapic
ve barigcil bir ¢6ziim yolu sunabilir. Ancak bu uygulamanin kadinin adalete erisi-
mini gii¢lendirebilmesi yalnizca siirecin varligiyla degil, nasil yapilandirildigiyla
yakinen iligkilidir. Giig dengesizliginin dikkate alinmadigs, gonilliligiin yalnizca
bigimsel riza olarak yorumlandig ve taraflarin bagimsiz destek mekanizmalari-
na erisemedigi bir arabuluculuk sistemi, adil sonuglar tiretmekte yetersiz kalabi-
lir. Bu nedenle aile arabuluculugu politikalar: gelistirilirken kadinin gortigmeler
sirasinda diger tarafla esit konumda bulunabilirligini etkileyen risklerin dikka-
te alinmasi, adalete erigimin etkili kilacak yegane degiskendir. Bunu 6nceleyecek
bir hukuk politikasi, arabuluculugun potansiyel faydalarini korur ve kadinin in-
san haklarinin herhangi bir nedenle zayiflatilmasi ihtimalinin 6niine geger.

Anahtar Kelimeler: Aile arabuluculugu, adalete erigim, insan haklari, top-

lumsal cinsiyet esitligi, gii¢ dengesizligi.
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Women’s Access to Justice in Family Mediation
Power Imbalances and Structural Risks

Family mediation has increasingly become an institution that is frequently
brought to the agenda in contemporary dispute resolution policies and in many
judicial processes concerning family law, particularly in terms of its accessibil-
ity as a complementary method. In addition to alleviating the workload of the
courts, mediation allows the parties themselves to produce solutions to the dis-
pute in question and, in this respect, it constitutes a relatively “flexible” practice.
For this reason, the applicability of mediation in the field of family law—where
the density of disputes continues to increase in many respects—is frequently dis-
cussed both in legal doctrine and in practice. When family law is concerned, it
becomes self-evident that the social and psychological factors arising from fami-
ly relations, which constitute the core issue of the dispute, are far more dominant
in this field than in other areas of law. This situation necessitates a careful evalua-
tion of the place and function of mediation within the field of family law. Indeed,
disputes in this field are often not merely a legal conflict of interests between two
parties; rather, they emerge within a conflict environment shaped by complex
power relations involving economic dependency, unequal distribution of labour,
gender roles, emotional ties, and, in some cases, past experiences of violence, and
are subsequently carried into the legal sphere. For all these reasons, particularly
in our country—as in many other areas where similar dynamics are debated—
the evaluation of women’s access to justice within the dimension of mediation in
family law appears as one of the important and primary focal points.

In contemporary legal theory, access to justice does not carry a narrow
meaning limited merely to the possibility of applying to a court. Access to jus-
tice in its genuine sense refers to a multidimensional and layered process that in-
cludes individuals’ ability to learn about their rights, understand the scope of
those rights, obtain independent legal support, express themselves in a safe en-

vironment, and make decisions free from pressure. Therefore, in the long term
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and from an inclusive perspective, the mere anticipation that a dispute will be
resolved through mediation—or even the fact that it can be resolved in such a
way—does not by itself bring certainty that access to justice has been ensured.
The only essential issue is whether the parties are able to possess genuinely equal
conditions within this process. However, the risk inherent in such a process lies
in the possibility that the parties who come together may not be able to partici-
pate in the negotiation under equal conditions. Indeed, with a degree of realism
that cannot be ignored, this process may ultimately result in a scenario in which
the woman is in a disadvantaged position. In such a case, mediation—although
theoretically a mechanism that facilitates access—may in practice turn into an
instrument that restricts access to justice.

In family law disputes, “power” is more complex than it appears at first
glance. It cannot be said to consist solely of economic power; access to informa-
tion, the ability to understand the legal process, the type and level of social sup-
port, the availability of alternatives, and psychological resilience are also among
the factors that determine power. For instance, the fact that a woman often un-
dertakes the primary responsibility for childcare and is likely to experience the
economic uncertainties that may arise after separation more severely may weak-
en her position in terms of discussing a dispute to be brought to the negotiation
table within the scope of family law. Therefore, the fact that the parties appear to
be equal or are accepted as equal in a mediation meeting concerning family law
does not necessarily mean that they actually possess equal negotiation capacity;
rather, a significant asymmetry may exist in terms of freedom of decision- mak-
ing and bargaining power.

Mediation aims to enable the parties to meet on common ground through
their own will and consent, without a third-party intervention, in relation to a
dispute over which they have the freedom and capacity to reach an agreement,
rather than relying on the full operation of formal legal procedures. In this re-
spect, mediation may produce practical and effective results in certain types of
disputes. However, by its nature, it may carry the risk of reinforcing the advan-
tage of the stronger party in relationships where a possible imbalance of pow-
er exists. During the mediation process, the party who possesses greater access
to information, economic resources, or psychological superiority may become
more influential in determining the terms of the agreement, and in such a case,
the implementation of the settlement agreement on the assumption that it is fair

may also bring about further problems.
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Similarly, when social dynamics are taken into account, a woman—as a par-
ty to a family law dispute—may find herself in a more fragile position compared
to a man. For this reason, it must once again be emphasised that the assumption
underlying family mediation—that the parties can negotiate on equal terms—
may contflict with real social conditions. From a realistic perspective, a woman
may often act with the awareness that she is refraining from fully defending her
rights in order to avoid prolonging the conflict, to reduce uncertainty concern-
ing the future of her children, or to alleviate the social pressure placed upon her.
In such a case, even if the agreement that emerges appears to be based on mutu-
al consent, it may not in fact constitute an agreement concluded under genuine-
ly equal conditions.

For family mediation to truly support women’s access to justice, the pro-
cess must be supported by certain safeguards. First and foremost, it should be
emphasised that directing all family disputes to this method without conducting
an assessment of suitability for mediation may be problematic. In particular, me-
diation should be avoided in disputes involving physical, psychological, or eco-
nomic violence, and such disputes should continue to be handled by the judi-
ciary. Indeed, ensuring that the parties have access to independent legal advice
during the mediation process in family law is indispensable. The lack of techni-
cal legal knowledge regarding issues such as alimony, division of property, and
financial obligations relating to children may cause the parties to inadequately
evaluate the medium- and long-term consequences of the matters upon which
they reach agreement. Developing publicly supported advisory mechanisms for
the economically disadvantaged party may help balance inequalities within the
negotiation process.

The role of the mediator in family law disputes also possesses particular im-
portance. Although the mediator remains neutral and does not intervene in the
parties’ decision- making process, they must have a level of competence that en-
ables them to be aware of all possible risks inherent in family law disputes and
to ensure that the negotiations proceed in a fair manner. In order to ensure that
the process is completed fairly, the mediator must be able to observe the balance
between the parties, ensure that all relevant information is shared transparently,
and direct the party whom they believe to be under pressure towards appropriate
support mechanisms. In order to achieve this, it is indispensable that specialised
training programmes be designed and implemented for family mediators. Such

programmes should include training on gender equality, the types of domestic
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violence and psychological pressure, the prevention of domestic violence, and
the communication skills necessary to conduct such negotiations effectively.

In conclusion, family mediation may offer a constructive and peaceful solu-
tion for the parties under appropriate conditions. However, the ability of this
practice to strengthen women’s access to justice is closely related not merely to
the existence of the process but to the way in which it is structured. A media-
tion system in which power imbalances are not taken into account, voluntariness
is interpreted merely as formal consent, and the parties are unable to access in-
dependent support mechanisms may be insufficient to produce fair outcomes.
Therefore, when developing policies concerning family mediation, taking into
account the risks that affect a woman’s ability to stand in an equal position with
the other party during negotiations constitutes the only factor that can render ac-
cess to justice effective. A legal policy that prioritises this concern will preserve
the potential benefits of mediation and prevent the possibility of women’s hu-
man rights being weakened for any reason.

Keywords: Family mediation, access to justice, human rights, gender equal-

ity, structural inequality.
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Catismadan Coziime: Bosanma ve Mal Rejiminin
Tasfiyesinde Aile Arabuluculuguna Biitiinsel Bir Bakis

Av. Arb. Mehtap Sahin*

Giintimiizde hukuk sistemlerinde mahkemelerin artan is yiiki, yargilama-
larin ¢ogunlukla sinirh katilim ve kati usullerle yiiriitiilmesi ile taraflar arasin-
daki gatigmayi derinlestirme egilimi, alternatif uyusmazlik ¢6ziim yontemlerine
duyulan ilgiyi 6nemli 6l¢iide artirmigtir. Bu yontemler arasinda bulunan arabu-
luculuk, 6zellikle aile hukukundan dogan 6zel hukuk uyusmazliklarinda, tarafla-
rin gonilli katihmiyla ¢6ziime ulagmalarini hedefleyen, esnek ve gizlilik temelli
bir yontem olarak 6ne ¢ikmaktadur.

Aile hukuku, kamu diizeniyle olan giiclii baglantisi ve taraflar arasindaki asi-
metrik giig iliskileri nedeniyle arabuluculugun en ¢ok tartisildigs; ancak ayni za-
manda en fazla ihtiya¢ duyulan alanlardan biridir. Nitekim aile hukuku, bireyle-
rin mahremiyetine, psiko-sosyal dinamiklerine ve kamu otoritesinin diizenleyici
roliine ayni anda temas eden, bu ¢ok katmanli yapistyla hukuk disiplinleri arasin-
da 6zgiin bir konuma sahiptir. 2022 yili verilerine ait boganma istatistikleri, aile
ici uyugmazliklarin ¢6ziimiinde mahkeme koridorlarindaki ¢atismaci usul yeri-
ne daha bariscil, gizli ve hizli yontemlere duyulan ihtiyaci somutlagtirmaktadir.

Aile hukukunda ortaya ¢ikan uyusmazliklar, siradan borg iligkilerinden fark-
I1 olarak, duygusal, sosyal ve psikolojik boyutlara da sahiptir. Arabuluculuk, bu
miidahaleci yapinin smnirlarini dengeleyerek, taraflara (6zellikle eglere) kendi
6zel hayatlarina iliskin kararlar1 6zerk bigimde alma imkani sunar. Bylece arabu-
luculuk, aile hukukunda bireylerin karar alma kapasitesini gii¢lendiren, katilimci
ve uzlagtya dayali bir ¢6ziim modeline dénisiir.

Aile arabuluculugu, bosanma karar1 almug veya evlilik birligi i¢erisinde kriz

yasayan taraflarin, bagimsiz ve uzman bir t¢iincii kisinin destegiyle iletisim
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kurarak, 6zellikle bosanmanin mali sonuglar: gibi hususlarda mutabakata varma-
larini saglayan iradi bir siiregtir. Geleneksel yargilamanin aksine bu siirecte “hak-
lihk” veya “kusur” tartigmalarindan ziyade “ihtiyaglar” ve “cikarlar” 6n plandadur.
Bu yaklagim, 6zellikle “mahkemelerde siiriindiirmek” seklinde halk arasinda yer-
lesmis olan intikam odakli dava kiltiirting, “kazan-kazan” prensibiyle doniistiir-
meyi hedefler.

HUAK m. 1/2 uyarinca bir uyusmazh@mn arabuluculuga elverisli sayilabil-
mesi, taraflarin tzerinde serbestce tasarruf edebilecekleri ig veya iglemlerden
kaynaklanmasi kosuluna baghdir. Aile hukukunda bu elverislilik, yalnizca birey-
sel iradeye degil, ayn1 zamanda kamu diizenine uyum testine tabidir. Zira kamu
diizeni, yalnizca bireylerin degil, toplumun genel menfaatlerini de gozeten ve
hukuk diizeninin dokusunu olusturan emredici normlar bitiinidiir. Bu neden-
le arabuluculuk yoluyla ¢6ziime kavugturulacak her uyusmazlik, bu normlarla
catismadig Slgiide gegerlilik kazanir. Nitekim malvarligina iliskin taleplerde ta-
rafiradesine dayal ¢oziimler hukuken gegerli kabul edilirken, sahis varligina dair
meseleler (6zellikle de cocugun iistiin yararini ilgilendiren konular) hikimin de-
netimine tabi tutulur. Bu alanlar, hukuk diizeninin bireyler kargisindaki koruyu-
cu ve miidahaleci refleksinin dogal bir sonucudur.

Ote yandan, bosanma ve mal rejiminin tasfiyesi, Tiirk hukukunda iki ayr1
dava olarak ele alinmakla birlikte, gercekte birbirinden koparilamayacak 6l¢iide
i¢ice gegmis iliski alanlaridir. Zira bogsanma talebi, taraflarin sadece evlilik birligi-
ne degil, bu birlikle i¢ ige ge¢mis tiim hak, yikiimlilik ve iligkisel baglara da son
verme kararliligini yansitir. Evliligin hukuki sona erigiyle birlikte taraflar arasin-
da yalmzca evlilik bag: degil, ortak ekonomik yap1 da ¢oziilmektedir. Bu neden-
le mal rejimi uyusmazliklarinin, boganma siirecinden soyutlanarak ele alinmasi,
hem taraflar arasi dengeyi hem de ¢oziimiin biitiinselligini zedelemektedir. Uy-
gulamada teamiil haline getirilen bu yapay ayirim, usule iligkin teknik bir mesele-
den ibaret olmayip, ¢6ziim bekleyen derin bir sistem krizidir.

Aile arabuluculugunun en dikkat ¢ekici avantajlarindan biri, boganma sii-
reclerinin ve 6zellikle mal rejiminin tasfiyesine iligkin uyusmazliklarin ¢ok daha
kisa stirede ve taraflarin iradesine dayal bicimde sonuglandirilabilmesidir. Ce-
kismeli bosanma davalari yillar siirebilmekte, bu siirete esler ekonomik ve psi-
kolojik yipranmugliga maruz kalmaktadir. Ozellikle mal rejiminin tasfiyesine dair
davalarin boganma kararinin kesinlesmesini beklemesi nedeniyle, taraflar yillar-
ca belirsizlik i¢inde kalmakta; bu da yeni bir yagam kurmalarini giiglestirmekte-
dir. Arabuluculuk yontemi sayesinde taraflar, gerek bosanma kararinin alinma-

s1 stirecini gerekse mal rejiminin tasfiyesini kargilikhi uzlagi temelinde ¢ok daha
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kisa stirede tamamlayabilmektedir. Bu durum, hem yarg: mercilerinin ig ytikiini
azaltmakta hem de taraflarin toplumsal ve bireysel diizlemde yasadig: tahribati
en aza indirgemektedir. Taraflar arasinda iletisimi yeniden tesis eden, gelecekteki
iligkileri diizenleyen, psikolojik yiikleri hafifleten, en 6nemlisi de bireysel ¢atis-
malardan toplumsal uzlag1 kiiltiriine gecisi miimkiin kilan yapici bir ¢6ziim alam
sunan aile arabuluculugu, sadece bir alternatif ¢6ztim yontemi degil, ayni zaman-
da hak ve menfaatlerin korunmasinda etkin bir aractir.

Hukukun yasayan ve doniisen bir sistem oldugu gercegi karsisinda, arabu-
luculuk yonteminin Tiirk hukuk sisteminde daha yaygin ve derinlikli uygulama
alan1 bulmasi, bireysel adaletin tesisi ve toplumsal uzlag: kiiltirintin kurumsal-
lagmas1 bakimindan kritik bir 6neme sahiptir. Bu baglamda, etkin, erisilebilir ve
gliven veren bir yargi sistemine entegre edilmis, kurumsal gergevesi netlegtirilmig
ve iglevselligi giiglendirilmis bir aile arabuluculugu modeli; hukuk devleti ilkesi-
nin bireyler nezdindeki mesruiyetini ve siirdiiriilebilirligini pekistirecek kalic1 bir
¢6ziim mekanizmasidir.

Bu ¢aligmada, Tiirk aile hukukunda aile arabuluculugunun normatif sinirla-
r1, bosanma siireglerinin yapisal tikkanma noktalari ve mal rejimi tasfiyesine iligkin
¢6ziim bekleyen alanlar, disiplinler arasi bir perspektifle incelenmektedir. Arabu-
luculuk kurumunun 6zellikle bosanma ve mal paylagimu gibi yiiksek uyusmazlik
potansiyeli tagiyan alanlarda nasil daha iglevsel ve stirdiiriilebilir hale getirilebi-
lecegi sorunsali, hem hukuki hem de toplumsal baglamda ele alinmakta; mevcut
diizenlemelere iliskin normatif eksiklikler ve uygulamadaki yapisal sorunlar, ¢6-
ziim onerileri egliginde degerlendirilmektedir.

Anahtar Kelimeler: Aile, Arabuluculuk, Aile Arabuluculugu, Aile Ici Siddet,
Arabuluculuga Elverislilik.
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From Conflict to Resolution: A Holistic
Perspective on Family Mediation in Divorce and
the Liquidation of Matrimonial Property

This study examines the normative boundaries of family mediation with-
in Turkish family law, focusing in particular on the structural problems en-
countered in divorce proceedings and the liquidation of matrimonial property
regimes. It argues that the artificial separation between divorce and property-re-
lated disputes in judicial practice not only prolongs proceedings but also under-
mines the integrity of justice and the emotional closure sought by the parties.
Within this context, mediation is analyzed not merely as a technical platform
for calculating material claims, but as a participatory and restorative process that
facilitates communication between the parties, supports the reestablishment of
mutual understanding, and contributes to the institutionalization of a culture of
social reconciliation.

The study also addresses the limitations imposed by public policy concerns
on the scope of mediable family disputes under Article 1/2 of the Law on Medi-
ation in Civil Disputes (Law No. 6325), particularly in areas related to personal
status and the best interests of the child.

Nonetheless, it emphasizes that in matters involving pecuniary rights---such
as the distribution of assets, compensations, and alimony---family mediation of-
fers a flexible and efficient alternative to traditional litigation. Through a multi-
disciplinary approach, the paper identifies normative gaps in the current legal
framework, highlights areas in urgent need of reform, and positions family me-
diation not as a substitute for the judiciary, but as an integrated and empowering
mechanism that reinforces access to justice and promotes the legitimacy of the
rule of law at the individual and societal level.

Keywords: Family, Mediation, Family Mediation, Domestic Violence, Me-
diability.

— 183 —



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

Kaynak¢a
Acabey, M. Begir. Teorik ve Pratik Yonleriyle Edinilmis Mallara Katilma Rejimi ve Tasfiyesi.
Ankara: Turhan Kitabevi, 2020.

Atgeken, Cemre. “Tiirk Hukukunda Aile Arabuluculugu.” Yiiksek lisans tezi, Karatay Uni-
versitesi Sosyal Bilimler Enstitiisii, 2021.

Bilge, M. Turgay. “Hukuk Uyusmazliklarinda Arabuluculuk Kanunu Ag¢isindan Kamu
Diizeni Kavram1” I¢inde Hukuk Uyusmazhiklarmda Arabuluculuk Sempozyumu I,
93-114. Istanbul, 2014.

Bulur, Alper. “Alternatif Uyusmazlik Coziim Yollar1 ve Arabuluculuk Yontemi.” Ankara
Barosu Dergisi 65, no. 4 (2007): 30-46.

Coskun, Nihal. Aile Arabuluculugu. Istanbul: On Iki Levha Yayimecilik, 2023.

Daglioglu, Duygu. “Aile Hukukuna {liskin Uyusmazliklarda Arabuluculuk.” Ankara Uni-
versitesi Hukuk Fakiiltesi Dergisi 2, no. 2 (2020): 551-87.

Demir, Samil. “Arabuluculuk ile Aile I¢i Siddet ve Uzlasmaya Tabi Suglarin Tligkisi.” Anka-
ra Barosu Dergisi, no. 2 (2014):211-88.

Demircioglu, H. Reyhan. “6325 Sayilh Kanun'un Aile Hukuku Uyusmazliklarinda Uy-
gulanabilirligi” I¢inde Arabuluculugun Gelistirilmesi Uluslararasi Sempozyumu, 6-7
Aralik 2018. Ankara: Yildirim Beyazit Universitesi, 2018.

Erginer, U. Ozan. “Arabuluculuk ve Gizlilik.” Antalya Bilim Universitesi Hukuk Fakiiltesi
Dergisi S,n0.9 (2017): 73-98.

Gengcan, Omer Ugur. Bosanma Usul Hukuku. Genigletilmis 2. baski. Ankara: Yetkin Ya-
ynlary, 2018.

Gengcan, Omer Ugur. Mal Rejimleri Hukuku. Genisletilmis 7. baski. Ankara: Yetkin Ya-
ymcilik, 2020.

Halici, Ali, ve Musa Toprak. Hukuk Uyusmazliklarinda Arabuluculuk Mevzuati. Ankara:
Tiirkiye Barolar Birligi Yayinlari, 2014.

Isik, Olcay. “Hukuk Uyusmazliklarinda Arabuluculuk Kanunu Tasarisi Cergevesinde
Arabuluculuk Yénteminin Diger Alternatif Uyusmazlik Coziim Yollar: ile Kargilas-
tiilmasy” Terazi Hukuk Dergisi 6, no. 64 (2014): 14-24.

11, Sunay. “Aile Arabuluculugu.” Toplum ve Sosyal Hizmet Dergisi 20, no. 1 (2009): 23-32.
Jones, C. L., ve S. Wilson. The Futures of the Family. New Jersey: Prentice Hall, 1995.

Karabulut Isiktas, Yildiz. “Aile Uyusmazliklarinda Arabuluculuk.” Yiiksek lisans tezi, Do-
kuz Eyliil Universitesi Sosyal Bilimler Enstitiisii, 2020.

Karacabey, Kiirsat. “Zorunlu Arabuluculugun Hukukun Temel Ilkelerine Aykiriligi ve
Uygulanabilirligine Dair Sorunlar.” Ankara Barosu Dergisi, no. 1 (2016): 457-89.

Karagozoglu, Nursen. “Aile Uyusmazliklarinda Arabuluculuga Elverislilik.” Yiiksek lisans
tezi, Bagkent Universitesi Sosyal Bilimler Enstitiisii, 2017.

Kekeg, E. Kismet. “Arabuluculuk Yoluyla Uyusmazlik Coziimiinde Temel Asamalar ve
Taktikler” Doktora tezi, Dokuz Eyliil Universitesi Sosyal Bilimler Enstitiisii, 2010.

Kite, Deniz. 21. Yiizyilda Arabuluculuk: Meditasyon. Kayseri: Kayseri Ticaret Odasi, 2007.

Konuralp, C. Serhat. “Alternatif Uyusmazlik C6ziim Yollar1: Tahkim.” Doktora tezi, Istan-
bul Universitesi Sosyal Bilimler Enstitiisii, 2011.

~154 -



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

Kose, Yasin. “Hukuk Sistemimizdeki Yeni Patika: Arabuluculuk.” Terazi Hukuk Dergisi,
no. 84 (2013): 86-92.

Ozbek, M. Serdar. Alternatif Uyusmazlik Céziimii. Cilt 1-2. 4. baski. Ankara: Yetkin Ya-
yinlari, 2016.

Ozbek, M. Serdar. “Avrupa Birliginde Alternatif Uyusmazlik Coziimii.” Tiirkiye Barolar
Birligi Dergisi, no. 68 (2007): 265-320.

Ozbek, M. Serdar. “Avukathk Kanunu'nun 35/A Maddesine Gére Arabuluculuk.” Ankara
Barosu Dergisi, no. 3 (2001): 113-41.

Ozbek, M. Serdar. “Avukathkta Arabuluculuk.” Icinde Hukuk Mercegi, no. 12, 238-43.
Ankara: Ankara Barosu Yayinlari, 2010.

Ozmumcu, Seda. “Arabuluculukta Tarafsizlik Ilkesinin Gériiniimii ve Etik Kurallar Cer-
cevesinde Degerlendirilmesi” Inénii Universitesi Hukuk Fakiiltesi Dergisi 10, no. 1
(2019): 262-76.

Seker, Muzaffer. Edinilmis Mallara Katilma Rejimi ve Baglantili Konular. Istanbul: On ki
Levha Yayincilik, 2022.

Sipka, Sitkran. “Tiirkiye'de Aile Arabuluculugu Calismalari” icinde fzmir Medeni Hukuk
Giinleri II: Aile Hukuku Sempozyumu Bildiri Ozetleri, 56-63.2018.

Sipka, Sitkran. “Hukuk Uyusmazhklarinda Arabuluculuk Kanunu Tasaris'nin Deger-
lendirilmesi.” Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 6, no. 12 (2007):
163-75.

Simgek, Erdem. “Aile Hukukuna Iliskin Uyusmazhklarin Céziimii Igin Diizenlenmesi
Gereken Ayr Bir Arabuluculuk Kanunu ile Ilgili Degerlendirme.” Icinde Arabulucu-
lugun Degerlendirilmesi Uluslararast Sempozyumu, ed. Ersin Erdogan. Ankara, 2018.

Tanriver, Sitha. “Hukuk Uyusmazliklari Baglaminda Alternatif Uyusmazlik Céziim Yolla-
r1ve Ozellikle Arabuluculuk.” Tiirkiye Barolar Birligi Dergisi, no. 64 (2006): 151-77.

Tugsavul, Melis Tagpolat. Tiirk Hukukunda Arabuluculuk. Ankara: Yetkin Yaymcilik, 2012.

Tazici, Hande. “Bosanmanin Hukuki Sonuglarina fligkin Uyusmazliklarda Arabulucu-
luk.” Yiiksek lisans tezi, Cankaya Universitesi Sosyal Bilimler Enstitiisii, 2019.

Turkiye Cumhuriyeti Adalet Bakanhg1. Temel Arabuluculuk Egitimi Egitici Kitabi. Ankara:
Arabuluculuk Daire Bagkanlg, 2021.

Tiiziiner, Ozlem, Cigdem Yazici Tiktik ve Doruk Utku. “Arabuluculuk Uygulamalarinin
Gelistirilmesi Projesinde Giincel Gelismeler.” Giincel Hukuk Dergisi (May1s 2015):
52-54.

Uyumaz, Alper. “Tiiketici Hukukundan Dogan Uyusmazhiklarin Alternatif Céziim Yolla-
11.” Selguk Universitesi Hukuk Fakiiltesi Dergisi 20, no. 1 (2012): 103-32.

Uyumaz, Alper, ve Kemal Erdogan. “Aile Hukukundan Dogan Uyusmazhklarin Alternatif
Céziim Yollar1.” Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi 17, no. 1 (2016):
119-69.

Walker, Janet. “Introduction to Family Mediation in Europe and Its Special Characte-
ristics and Advantages.” Icinde Family Mediation in Europe: Proceedings of the 4th
European Conference on Family Law. Strasbourg, 2000.

Zeytin, Zafer. Edinilmis Mallara Katilma Rejimi ve Tasfiyesi. 5. baski. Ankara: Seckin Ya-
ynlari, 2021.

— 1585 —






Sistemik Perspektiften Aile Arabuluculugu:
Metaforlarin Catisma Algisin1 Doniistiiriicii Etkisi

Av. Arb. Ayse Dilek Ergiiler*

Aile arabuluculugu, taraflar arasindaki yogun duygusal etkilesimlerin ve
geemis iligki Sriintilerinin giiclii bicimde etkiledigi bir uyusmazhk ¢6ziim ala-
nidir. Bogsanma, velayet, mal paylagimi ve ebeveynlik iligkilerinin yeniden yapi-
landirilmas: gibi konular, yalmizca hukuki boyutlariyla degil ayni zamanda psi-
kolojik, sosyolojik ve iligkisel dinamikleriyle de ele alinmas: gereken karmasgik
siireclerdir. Bu nedenle aile arabuluculugu uygulamalarinda yalmzca hukuki ar-
gimanlara dayanan klasik miizakere teknikleri ogu zaman yeterli olmamakta;
taraflarin algilarini, duygularini ve iliskiyi anlamlandirma bigimlerini dénistiire-
bilecek yeni iletisim araglarina ihtiya¢ duyulmaktadir. Bu baglamda metaforlar,
karmagik duygusal ve iligkisel siireclerin anlagilmasini kolaylastiran, taraflarin ya-
sadiklar1 catismaya farkh bir perspektiften bakabilmelerini saglayan giiclii biligsel
ve iletigimsel araglar olarak 6ne ¢ikmaktadir.

Bu galismada, Alman psikolog Bert Hellinger tarafindan gelistirilen Feno-
menolojik Sistem Dizimi yaklagiminin temel prensiplerinden yararlanilarak aile
arabuluculugu uygulamalarinda kullanilan bazi metaforlarin miizakere siirecine
katkis1 ele almmaktadur. Sistem dizimi yaklagimi, bireylerin yalnizca bireysel psi-
kolojik 6zellikleriyle degil ayn1 zamanda ait olduklar: aile sisteminin bir pargasi
olarak degerlendirilmesi gerektigini savunmaktadir. Bu yaklagima gore aile siste-
mi iginde aidiyet, denge ve diizen ilkeleri temel rol oynamakta; bu ilkelerin ihlali
ise iligkisel catigmalarin ortaya ¢ikmasina veya derinlesmesine neden olabilmek-
tedir. Aile tiyeleri arasindaki goriinmeyen baglar ve ge¢mis kugaklardan aktarilan
iligki 6ruintiileri, bireylerin mevcut iligkilerini ve ¢catigma bigimlerini 6nemli 6l¢ii-

de etkileyebilmektedir.

*

Istanbul Barosu, Aile Arabuluculugu Dernegi Baskani.
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Sistem dizimi yaklagiminin sundugu bu perspektif, aile arabuluculugu uy-
gulamalarinda taraflarin iligkilerini daha genis bir baglam iginde degerlendirme-
lerine olanak saglamaktadir. Tiirk kiiltirel yapisinda aile baglarinin giigli olma-
s1 ve kusaklar arasi iligkilerin bireylerin kimlik gelisimi tizerinde énemli bir rol
oynamasl, bu yaklagimin aile arabuluculugu baglaminda kullanilmasini daha da
anlamh hale getirmektedir. Ozellikle Hellinger tarafindan “sevgi diizenleri” ve
“yardim etmenin diizenleri” olarak tanimlanan kavramlar, aile igi iligkilerin an-
lagilmasinda 6nemli bir ¢erceve sunmakta ve arabuluculuk siirecinde taraflarin
birbirlerini farkli bir perspektiften degerlendirebilmelerine yardimer olmaktadir.

Bu yaklagimin aile arabuluculugu uygulamalarina uyarlanmasinda gelisim
dénemlerinin kadin ve erkek rollerine olan etkisi de 6nemli bir yer tutmaktadir.
Sistem dizimi literatiiriinde sik¢a kullanilan “babasinin kiz1” ve “annesinin oglu”
kavramlari, bireylerin ebeveynleriyle kurduklar1 bagin yetigkinlik donemindeki
romantik iligkilerine yansimasini ifade etmektedir. Bu rol dinamikleri, cift iligki-
lerinde beklentilerin olusumu, duygusal yakinlik bi¢imleri ve ¢atisma y6netimi
tizerinde etkili olabilmektedir. Bosanma arabuluculugu siirecinde iftlere bu di-
namiklerin aktarilmas;, taraflarin birbirlerinin davraniglarini yalnizca bireysel ni-
yetler tizerinden degil, ayni zamanda ge¢mis iliski deneyimleri ve aile sistemle-
ri baglaminda degerlendirebilmelerini miimkiin kilmaktadir. Béylece taraflarin
birbirlerine yonelik algilarinda degisim meydana gelebilmekte, empati diizeyle-
ri artmakta ve iletisimdeki savunma mekanizmalari zayiflayabilmektedir. Bu far-
kindalik, taraflarin ¢atigmay1 yalnizca bir hak miicadelesi olarak degil, ayni za-
manda iligkisel bir siire¢ olarak degerlendirmelerine katki saglamakta ve ¢6ziim
yolunda daha yapici bir iletisim ortami olugsmasina yardimer olmaktadir.

Aragtirmaci tarafindan aile arabuluculugu uygulamalar1 sirasinda gelistiri-
len ve bu ¢alismada ele alinan metaforlar, taraflarin kargilikli suglama ve savun-
ma dongisinden ¢ikmalarina yardimer olmay: amaglamaktadir. Bunlardan biri,
her bireyin biyolojik ve varolugsal olarak anne ve babasinin bir bitiiniinden olug-
tugunu vurgulayan “23+23=1 metaforu” dur. Bu metafor 6zellikle ¢ocuk odakli
arabuluculuk siireclerinde ebeveynlerin birbirlerine yonelik olumsuz séylem ve
davraniglarinin ¢ocuk tizerindeki etkisini goriiniir kilmaktadir. Cocugun genetik
olarak her iki ebeveynden esit pay aldig1 gercegi, ebeveynlerin birbirine yonelik
olumsuz ifadelerinin aslinda dolayli olarak ¢ocugun kimligini de hedef aldigini
ortaya koymaktadir. Bu farkindalik, taraflarin ebeveynlik sorumlulugunu yeni-
den degerlendirmelerine ve ¢ocuk yararini merkeze alan bir yaklagim gelistirme-

lerine katki saglayabilmektedir.
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Calismada ayrica, onceki iliskilerin ¢oziimlenmemis duygusal yiiklerinin
yeni iligkilere taginmasini ifade eden ve aragtirmaci tarafindan “ipotekli iligki me-
taforu” olarak adlandirilan yaklagim da incelenmektedir. Bu metafor, bir 6nceki
iligkinin barigcil bi¢cimde sonlandirilamadigr durumlarda gegmis iliskinin duygu-
sal etkilerinin yeni iligki tizerinde bir “ipotek” gibi varhgini siirdiirebilecegini vur-
gulamaktadir. Bosanma arabuluculugu siireglerinde bu metaforun kullanilmas,
taraflarin mevcut ¢atigmanin yalnizca bugiinki iliski dinamiklerinden kaynak-
lanmadigini, ge¢mis deneyimlerin de bu siiregte etkili olabilecegini fark etmele-
rine yardimer olabilmektedir.

Bu bildirinin amaci, sistem dizimi yaklagimindan esinlenerek gelistirilen
metaforlarin aile arabuluculugu miizakerelerinde nasil bir farkindalik araci olarak
kullanilabilecegini tartismak ve bu metaforlarin taraflar arasindaki iletigimi do-
nistirme potansiyelini ortaya koymaktir. Calisma, disiplinleraras: bir perspek-
tifle psikoloji, sosyoloji ve hukuk alanlarinin kesigsiminde yer alan aile arabulucu-
lugu uygulamalarina metafor temelli bir yaklagimin nasil katk: saglayabilecegini
degerlendirmeyi hedeflemektedir. Bu yoniiyle arastirma, aile arabuluculugu uy-
gulamalarinda metafor kullaniminin teorik ve pratik boyutlarina iliskin yeni bir
tartigma alan1 agmay1 amaglamaktadir.

Anahtar Kelimeler: Aile Arabuluculugu, Sistem Dizimi, Metafor, Fenome-

nolojik Yaklagim, Miizakere, Alternatif Uyusmazlik Coziimii
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A Systemic Perspective on Family Mediation:
The Transformative Role of Metaphors
in Conflict Perception

Family mediation is a field of dispute resolution strongly influenced by in-
tense emotional dynamics and relational patterns shaped by past experiences. Is-
sues such as divorce, child custody, division of property, and the restructuring of
parental responsibilities involve not only legal considerations but also psycho-
logical, sociological, and relational dimensions. For this reason, negotiation tech-
niques based solely on legal reasoning are often insufficient in family mediation
contexts. Instead, communication tools that can transform the parties’ percep-
tions, emotions, and interpretative frameworks are often required. In this regard,
metaphors emerge as powerful cognitive and communicative tools that help sim-
plify complex emotional processes and enable parties to reconsider their per-
spectives on the conflict.

This study examines the role of several metaphors used in family media-
tion practice that are inspired by the principles of the Phenomenological System
Constellation approach, developed by the German psychologist Bert Hellinger.
The systemic constellation perspective emphasizes that individuals should be
understood not only as independent psychological actors but also as members of
broader family systems. According to this approach, fundamental systemic prin-
ciples such as belonging, balance, and order play a crucial role in maintaining re-
lational harmony. Violations of these principles may lead to relational tensions
and conflicts within family systems. Invisible bonds among family members and
relational patterns transmitted across generations can significantly influence how
individuals experience and manage conflicts in their current relationships.

The systemic constellation perspective offers valuable insights for family
mediation by encouraging parties to evaluate their relationships within a broad-
er systemic context. In cultures where family ties play a strong role in shaping in-

dividual identity and social behavior, such as in Turkish society, this approach

—161 —



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

can provide particularly meaningful insights for mediators and disputing parties
alike. Concepts such as the “orders of love” and the “orders of helping,” proposed
within this theoretical framework, offer an alternative lens for understanding re-
lational dynamics and may help parties reconsider their perceptions of the con-
flict and of each other.

An important dimension of this perspective concerns the influence of devel-
opmental experiences on gender roles within intimate relationships. In system-
ic constellation literature, the concepts of “father’s daughter” and “mother’s son”
are often used to describe relational patterns shaped by strong emotional attach-
ments to one parent during early development. These relational patterns may in-
fluence expectations, emotional responses, and communication styles in adult
partnerships. When these dynamics are explained to couples during divorce me-
diation processes, it often becomes possible for them to understand each other’s
behaviors in a broader relational context rather than interpreting them solely as
personal intentions or character traits. Such awareness may increase empathy be-
tween the parties, reduce defensive reactions, and facilitate a more constructive
dialogue. As a result, couples may become more capable of addressing the con-
flict in a cooperative and solution-oriented manner.

The metaphors developed and applied by the author in family mediation
practice aim to help parties move beyond cycles of blame and defensive commu-
nication. One such metaphor is the “23+23=1 metaphor,” which emphasizes that
every individual biologically consists of equal genetic contributions from both
parents. Particularly in child-focused mediation processes, this metaphor high-
lights how negative statements or behaviors directed at the other parent may af-
fect the child’s sense of identity and emotional well-being. By emphasizing that
the child embodies both parents equally, this metaphor helps parents recognize
the importance of protecting the child from parental conflicts and encourages
them to adopt a more cooperative co-parenting perspective.

Another metaphor examined in this study is the “mortgaged relationship
metaphor,” which refers to the emotional burdens carried from unresolved previ-
ous relationships into new partnerships. According to this metaphor, when a pre-
vious relationship has not been peacefully concluded, unresolved emotions may
continue to influence subsequent relationships, much like a mortgage placed
upon a property. Within divorce mediation processes, the use of this metaphor
can help parties recognize that their current conflict may partly stem from un-
resolved past experiences. This awareness allows the conflict to be understood

within a broader relational and systemic framework.
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The aim of this paper is to explore how metaphors inspired by systemic con-
stellation principles can function as awareness-building tools in family media-
tion negotiations and how they may contribute to transforming communication
between disputing parties. By adopting an interdisciplinary perspective that in-
tegrates insights from psychology, sociology, and law; the study seeks to demon-
strate how metaphor-based approaches can enrich alternative dispute resolution
practices. In doing so, the research aims to open a new discussion regarding both
the theoretical and practical implications of metaphor use in family mediation.

Keywords: Family Mediation, Systemic Constellations, Metaphor, Phe-

nomenological Approach, Negotiation, Alternative Dispute Resolution
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Arabuluculukta Bilingli Farkindalik: Arabulucunun
Oz Farkindaliginin Catisma Céziimiindeki Rolii

Av. Arb. Oya Ozhan Ayhan*

Arabuluculuk, sistematik teknikler uygulayarak, kanunun belirledigi sinir-
lar i¢inde, taraflar arasindaki uyusmazligin ¢éziimiinde uygulanan alternatif bir
uyusmazlik ¢6ziim yontemidir. Ancak pratikte arabuluculuk, yalnizca hukuki bil-
gi ve sistematik iletisim teknikleri uygulamaktan daha 6te, insan psikolojisi ve ile-
tisim dinamiklerini anlamayi da gereksinen gok katmanl bir siiregtir. 6325 sayili
Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun 2. maddesinin (b) bendin-
de, bu husus ashinda, “taraflarin birbirlerini anlamalarini saglamak” demek sure-
tiyle arabulucunun bir iglevi olarak belirtilmistir. Bu sebeple arabulucunun roli,
yalnizca siirecin yOneticisi olmaktan ibaret degildir. Bunun yaninda, taraflar ara-
sindaki iletigsimi kolaylagtirmak da, arabulucunun baglica vazifelerinden biridir.

Arabuluculuk literatiiriinde, arabulucunun alet ¢antasindan ¢ikararak kulla-
nacag teknikler ile arabulucuda olmasi beklenen beceriler hakkinda detayl bil-
gi verilmektedir. Bu kapsamda, aktif dinlemek, empati kurmak, aynalamak, ye-
niden cercevelemek, beyin firtinas: vb. teknik ve beceriler, stirecin bilesenleri
olarak tarif edilmektedir. Ancak bu beceri ve tekniklerin etkinligi, cogu zaman
arabulucunun dikkat diizeyi, duygu diizenleme becerisi ve biligsel fonksiyonlar
gibi, arabulucudan kaynaklanan baglama gére degiskenlik gostermektedir. Alan
yazindaki mevcut kaynaklarin, arabulucunun sahip olmasi gereken beceri ve tek-
nikleri detayli olarak ele aldig1, ancak bu beceri ve teknikleri nasil gelistirecegi
hakkinda belirgin bir yol ve yontem 6nermedigi gorilmektedir. Halbuki arabu-
luculuk siirecinin verimli bir gekilde yiiriitiilmesi agisindan, arabulucunun kendi
icsel stireclerinin farkinda olabilmesi ve bu siiregleri yonetebilmesi, kritik derece-

de bir 6neme sahiptir.

* Avukat; Arabulucu.
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Bu ¢alismanin temel sorusu, arabuluculuk siirecinin verimliliginde tartigil-
mayan fakat kritik bir rol oynayan arabulucunun 6z farkindalik becerisinin nasil
gelistirilebilecegidir. Calismanin amaci ise, bilingli farkindalik (mindfulness) yak-
lasiminin arabulucunun 6z farkindalik becerisi gelistirmesindeki potansiyel kat-
kilarini incelemek ve bu yaklagimin arabuluculuk pratigine entegrasyon olanakla-
rin1 tartigmaktir. Bu kapsamda ¢aligma, arabuluculuk ile psikoloji bilimi arasinda
bir koprii niteliginde olup arabuluculuk pratiginin verimliligini disiplinler arasi
bir cercevede ele alinmaktadir.

Bilingli farkindahik (mindfulness), “belirli bir amagla, yargisiz sekilde dikka-
ti odaklamaktan dogan farkindalik” olarak tanimlanmaktadir. Bu farkindalik ayni
zamanda etik durus, nezaket ve sefkati de icinde barindiran bir farkindalik tiiri-
dir. Bilingli farkindaligin, biri dikkatin 6z diizenlenmesi, digeri deneyime getiri-
len kabul niteligi olmak tizere, iki bileseni mevcuttur. Dikkatin 6z diizenlenmesi,
ust biligsel beceri olup 6zetle kisinin duygu, diisiince ve duyumlarinin farkinda
olmasidir. Deneyime getirilen kabul niteligi ise, kisinin deneyimi ile olan iligki-
sinde merakli, acik ve kabul edici bir tutum i¢inde bulunmasidir.

Psikoloji, saglik, iletisim ve egitim alanlarinda yapilan ¢ok sayida bilimsel
aragtirma, mindfulness uygulamalarinin dikkat becerileri, duygusal diizenleme,
stres yonetimi ve biligsel esneklik tizerinde olumlu etkiler yarattigini ortaya koy-
mugstur. Bu yoniiyle mindfulness, bir terapi modeli olarak uygulandig: gibi; okul-
larda, saglik kuruluslarinda, tiniversitelerde ve igyerlerinde uygulama alani bulan,
bireylerin iyi oluslarina katki saglamanin yaninda, kisiler arasi iletisim ve etkilesi-
min niteligini de olumlu sekilde etkileyen bir yaklagimdhr.

Mindfulness temelli hukuk hareketlerine iligkin ilk girisim, 1989 yilinda
Kabat-Zinn'in yargiglara yonelik olarak gelistirdigi bir stres azaltma programuy-
la baglamustir. Bu girisim, daha sonra “diisiinsel hukuk hareketi” (contemplative
law movement) olarak adlandirilan bir egilimin énciisii olmustur. Bu yaklagim,
hukukgularin yalmizca teknik bilgiyle degil, ayn1 zamanda farkindalik temelli be-
cerilerle donatilmasini hedeflemektedir. Akabinde, Amerikan Barolar Birligi ta-
rafindan yayimlanan Steven Keevanin “Meslegi Doniistiirmek: Hukuk Hayatin-
da Nege ve Tatmin’i Bulmak” ( Transforming Practices: Finding Joy and Satisfaction
in the Legal Life) adli eseri izlemistir. Ardindan, 2002 yilinda Harvard Negotiati-
on Law Review tarafindan diizenlenen sempozyumda, Leonard Riskin'in mind-
fulness sunumu 6nemli bir doniim noktasi olmugtur.

Hukuk meslegi, stres diizeyi yiiksek, psikolojik kirilganliga sahip bir meslek

grubudur. Uluslararasi alanda yapilan galigmalar, mindfulness uygulamalarinin
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hukukeularin stres seviyelerini azalttigini, duygu diizenleme becerileri kazandir-
diginy, dikkat ve empati kapasitelerini artirarak mesleki performanslarina olumlu
katkilar sagladigini ortaya koymaktadir.

Arabuluculuk, dogas: geregi kisiler arasi etkilesimin yogun olarak yasandig
bir stiregtir. Bu siirecte arabulucunun tarafsizlik, empati, esneklik, sabirli olmak
gibi becerilere sahip olmasi beklenmektedir. Ancak bu becerilerin yalnizca teo-
rik olarak 6grenilmesi, uygulamaya dogrudan yansiyan etkili sonuglar1 garanti et-
memektedir. Esasen kisinin biligsel ve kisilik 6zellikleri ile dogrudan ilgili olan bu
temel becerilerin yalnizca teorik olarak 6grenilmesi, isin dogasina aykiridir. Bu
bilgilerin pratige yansimast igin, mindfulness yaklasiminda 6nemi vurgulanan ig-
sellegtirmenin (embodiment) de gerceklesmesi gerekir. Bu noktada mindfulness
yaklagimi, arabulucunun kendi diisiince, duygu ve tepkilerini fark etmesini sag-
layacak, siirece daha bilingli ve dengeli bir sekilde katimini miimkin kilacak
araglar1 saglamaktadir. Nitekim alan yazindaki ampirik ¢aligmalar, diizenli mind-
fulness pratiklerinin, uygulayicilarin dikkat, 6grenme ve stres yonetimi ile ilgi-
li beyin bolgelerinde fiziksel degisiklik meydana getirdigini ortaya koymaktadur.
Bu noktada arabulucunun, uyusmazligin temel dinamiklerini daha berrak bir se-
kilde analiz etmesinde ve taraflar arasindaki iletisimde yapic1 ve etkin rol iistlen-
mesinde, farkindalik becerilerinin kritik bir 6nemi bulunmaktadir.

Bu gergevede mindfulness yaklagimi, arabuluculuk pratigine eklenebilecek
yeni bir teknik olmaktan ziyade, arabulucunun roliinii daha bitiincil bir bakis
agistyla degerlendirmeyi onermektedir. Farkindaligin ilk basamagy, arabulucu-
nun kendi 6z farkindaligidir ve arabulucunun 6z farkindahigini gelistirmesi, onun
taraflar arasindaki iletisimi saglama roliine de dolayli olarak olumlu etki edebile-
cek bir unsurdur. Bilingli farkindalik diizeyi, psikolojide 6l¢iilebilen bir kavram
olup her beceri gibi egitim, uygulama ve tekrarla gelistirilebilir.

Amerikal arabulucu ve akademisyen Brian Pappas tarafindan, kisisel ara-
buluculuk pratiginde olumlu etkisi sebebiyle 2019 yilinda mindful arabuluculuk
modeli 6nerisinde bulunulmustur. Bowling ve Hoffman tarafindan ise, arabulu-
culuk siirecinde modellerin 6tesinde, bizzat arabulucunun etkinligi, kimligi ve
yetkinligi, catismanin akibetini belirleyici bir faktordiir. Bagka bir deyisle, arabu-
lucunun uyguladig: tekniklerin etkinligi, onun i¢sel farkindalik kapasitesi ile dog-
ru yonde bir iligki icindedir.

Bu sebeple mevcut sorunun ¢6ziimii i¢in, mindfulness’in arabuluculuk si-
reglerine entegrasyonu bir ¢6ziim 6nerisi olarak sunulmaktadir. Bunun i¢in iz-

lenebilecek yontemlerden ilki, mevcut arabuluculuk egitim programlarina
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mindfulness temelli modiillerin eklenmesi; ikincisi ise bagimsiz bir mindfulness
temelli arabuluculuk modelinin gelistirilmesidir. Bu éneriler, arabuluculuk prati-
ginin yalmizca teknik becerilerle degil, ayni zamanda i¢sel farkindalikla desteklen-
mesi gerektigi varsayimina dayanmaktadr.

Sonug olarak, arabuluculuk siirecinde kullanilan tekniklerin etkinligi ile ara-
bulucunun 6z farkindalik kapasitesi arasinda yakin bir iligki mevcuttur. Gelece-
gin arabuluculugunun yalnizca hukuki bilgi veya iletisim tekniklerinden degil,
ayn1 zamanda psikoloji yaklasimlarindan da beslenecegi sdylenebilir. Bilingli far-
kindalik, bu asamada hem arabulucunun igsel kapasitesini destekleyen, hem de
catismanin niteligini dontstirebilecek bir potansiyele sahip olup disiplinler ara-
s1 bir katki saglamaktadir. Bu nedenle, arabulucularin 6z farkindahiklarini gelistir-
meye yonelik egitim ve uygulamalarin yayginlastirilmasi, hem mesleki etkinligin
artirilmasi hem de uyusmazlik ¢6ztim siireglerinin daha siirdiiriilebilir hale geti-
rilmesi agisindan 6nem tagimaktadir.

Anahtar Kelimeler: Arabuluculuk, Bilingli Farkindalik, Oz Farkindalik, Ca-

tisma Cozimd, Alternatif Uyusmazlik Coziimi.

—168 —



Mindfulness in Mediation The Role of Mediator
Self-Awareness in Conflict Resolution

Mediation is an alternative dispute resolution method applied through the
use of systematic techniques, within the limits defined by law, to resolve disputes
between parties. However, in practice, mediation is a multi-layered process that
requires not only the application of legal knowledge and systematic communica-
tion techniques, but also an understanding of human psychology and communi-
cation dynamics. In Article 2, paragraph (b) of the Law No. 6325 on Mediation
in Civil Disputes, this aspect is expressed as a function of the mediator by stating
“ensuring that the parties understand each other.” For this reason, the role of the
mediator is not limited to managing the process; it also includes facilitating com-
munication between the parties.

In the mediation literature, detailed information is provided regarding the
techniques that mediators use and the skills expected from them. In this context,
techniques and skills such as active listening, empathy, mirroring, reframing, and
brainstorming are defined as the components of the process. However, the effec-
tiveness of these techniques often varies depending on factors arising from the
mediator, such as attention level, emotion regulation skills, and cognitive func-
tions. It is observed that existing literature discusses in detail the skills and tech-
niques that mediators should possess; however, it does not offer a clear method
for how these skills can be developed. Yet, for the effective conduct of the medi-
ation process, the mediator’s awareness of their internal processes and their abil-
ity to manage them is of critical importance.

The main question of this study is how the mediator’s self-awareness skill,
which plays a critical yet under-discussed role in the efficiency of the mediation
process, can be developed. The aim of the study is to examine the potential con-
tributions of the mindfulness approach to the development of the mediator’s
self-awareness and to discuss the possibilities of integrating this approach into
mediation practice. In this respect, the study serves as a bridge between medi-
ation and psychology and examines mediation practice within an interdiscipli-

nary framework.
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Mindfulness is defined as the awareness that arises from directing attention
in a purposeful and non-judgmental manner. This awareness also encompasses an
ethical stance, kindness, and compassion. Mindfulness has two components: the
self-regulation of attention and an attitude of acceptance toward experience. The
self-regulation of attention refers to a metacognitive skill, that is, the individual’s
awareness of their thoughts, emotions, and sensations. The acceptance compo-
nent refers to an open, curious, and accepting attitude toward one’s experiences.

Alarge number of scientific studies in the fields of psychology, health, com-
munication, and education have demonstrated that mindfulness practices have
positive effects on attention skills, emotional regulation, stress management, and
cognitive flexibility. In this respect, mindfulness is not only applied as a thera-
peutic model but also functions as an approach that contributes to individuals’
well-being and positively affects the quality of interpersonal communication and
interaction in various settings such as schools, healthcare institutions, universi-
ties, and workplaces.

The first initiative related to mindfulness-based law movements began in
1989 with a stress reduction program developed by Kabat-Zinn for judges. This
initiative later became the precursor of a movement called the “contemplative
law movement.” This approach aims to equip legal professionals not only with
technical knowledge but also with awareness-based skills. Subsequently, the
work of Steven Keeva published by the American Bar Association and the mind-
fulness presentation by Leonard Riskin at the 2002 Harvard Negotiation Law
Review symposium marked important milestones in this field.

The legal profession is a field characterized by high levels of stress and psy-
chological vulnerability. International studies show that mindfulness practices
reduce stress levels among legal professionals, enhance emotional regulation,
and improve attention and empathy capacities, thereby contributing positively
to professional performance.

Mediation is inherently a process characterized by intensive interpersonal
interaction. In this process, mediators are expected to possess skills such as im-
partiality, empathy, flexibility, and patience. However, the mere theoretical acqui-
sition of these skills does not guarantee effective outcomes in practice. In fact, giv-
en that these skills are closely related to an individual’s cognitive and personality
traits, learning them solely at a theoretical level contradicts the nature of the pro-
cess. For these skills to be reflected in practice, the embodiment emphasized in
mindfulness must also occur. At this point, the mindfulness approach provides

tools that enable the mediator to become aware of their own thoughts, emotions,

—170—



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

and reactions, allowing them to participate in the process in a more conscious
and balanced manner. Indeed, empirical studies indicate that regular mindfulness
practices lead to physical changes in brain regions associated with attention, learn-
ing, and stress management. In this respect, the mediator’s awareness skills play a
critical role in analyzing the underlying dynamics of disputes more clearly and in
facilitating constructive and effective communication between the parties.

In this context, the mindfulness approach should be considered not mere-
ly as a new technique to be added to mediation practice, but as a perspective that
enables a more holistic understanding of the mediator’s role. The first step of
awareness is the mediator’s own self-awareness, and the development of this ca-
pacity can positively influence their role in facilitating communication between
the parties. The level of mindfulness is a measurable construct in psychology
and, like any skill, can be developed through training, practice, and repetition.

In 2019, American mediator and academic Brian Pappas proposed a mind-
ful mediation model based on its positive effects in his own practice. Bowling
and Hoffman also emphasize that beyond mediation models, the effectiveness,
identity, and competence of the mediator themselves become decisive factors in
the outcome of a conflict. In other words, the effectiveness of the techniques ap-
plied by the mediator is directly related to their internal awareness capacity.

Therefore, integrating mindfulness into mediation processes is proposed as
a solution to the identified problem. This integration can be achieved either by
incorporating mindfulness-based modules into existing mediation training pro-
grams or by developing an independent mindfulness-based mediation model.
These proposals are based on the assumption that mediation practice should be
supported not only by technical skills but also by internal awareness.

In conclusion, there is a close relationship between the effectiveness of the
techniques used in mediation and the mediator’s self-awareness capacity. The
mediation of the future is likely to be shaped not only by legal knowledge and
communication techniques but also by psychological approaches. Mindfulness,
in this context, has the potential both to support the mediator’s internal capacity
and to transform the nature of conflict, thereby offering an interdisciplinary con-
tribution. For this reason, expanding training and practices aimed at enhancing
mediators’ self-awareness is of great importance for increasing professional effec-
tiveness and ensuring the sustainability of dispute resolution processes.

Keywords: Mediation, Mindfulness, Conflict Resolution, Self-Awareness,

Alternative Dispute Resolution.
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Arabuluculuk Anlagsma Belgesinde Kararlastirilan
Temerriit Faizi Oraninin Sinirlar:

Dog. Dr. Yildirim Keser*

Arabuluculuk siirecinin taraflarin anlagmasiyla sona ermesi durumunda an-
lagma belgesi diizenlenir. Arabuluculuk anlagma belgesi, bir sozlesmedir. Her
sozlesmede oldugu gibi arabuluculuk anlagma belgesinde de kararlagtirilan para
borcunun kararlagtirilan zamanda ifa edilememesi ihtimali s6z konusu olabilir.
Bu nedenle de ilgili tarafin arabuluculuk anlagma belgesinde 6ngériilen para bor-
cunda temerrtide diigmesi halinde 6zel temerriit faizi kararlagtirabilmesi miim-
kiindir.

Arabuluculuk anlagma belgesi de diger s6zlesmeler gibi emredici hukuk ku-
rallarina, ahlaka, kisilik haklarina aykir1 olamaz. Aykirilik halinde somut duru-
mun 6zelliklerine gore arabuluculuk anlagma belgesinin ya bir kismi ya da tama-
mu gegersiz olur. Gegersizligin tiirti de kesin hitkiimsiizliktiir.

Para borglarinda temerriid faizi kararlagtirilirken her seyden 6nce yapilma-
s1 gereken ilk ayrim, “adi is ve ticari is” ayrimidir. Tiirk Borglar Kanunu’nun 120.
maddesinin II. fikrasinda temerriid faizi i¢in sinirlama getirilmistir. $6yle ki; s6z-
lesme ile kararlagtirilacak yillik temerriit faizi orany, yirirlikte bulunan mev-
zuatta Ongoriilen faiz orammin yuzde yiiz fazlasini agamaz. Bu hitkiim adi igle-
re 6zgiidir. Tirk Ticaret Kanunu'nun 8. maddesinde ticari islerde faiz oraninin
serbestce belirlenebilecegi diizenlenmistir. Bu nedenle kural olarak ticari islerde
kararlagtirilacak temerriid faiz oraninda taraflarin serbest oldugunu ifade etme-
miz gerekir.

Arabuluculuk anlagma belgesinde ticari is kapsamina girmeyen para borg-
larinda faiz orani kararlagtirilirken kural olarak Tiirk Borglar Kanununun 120.
maddesinin II. fikrasindaki sinirflamanin dikkate alinmasi gerekir. Bu fikra aym

maddenin birinci fikrasina yollama yapmaktadir. Birinci fikrada ise yurirlikte

* Yeni Yiizyil Universitesi Hukuk Fakiiltesi, Ozel Hukuk Béliimii, Medeni Hukuk ABD;
ORCID: 0000-0002-7990-4218.
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bulunan mevzuat hiikiimlerinin esas alinacag diizenlenmistir. Ornegin, (B)’nin
(A)’ya 6demesi gereken haksiz fiilden kaynaklanan para borcu oldugunu kabul
edelim. Kararlagtirilan belirli vadede paranin ifa edilmemesi durumunda karar-
lastirilan temerriit faizi uygulanacaktir. Temerriit faizinde su an yiriirlikte bulu-
nan yasal faiz orani iki kat arttirilabilir. Bu sinirin agilmasi halinde agan kisim ke-
sin hikiimsiizdiir.

Arabuluculuk anlagma belgesine konu olan para alacaginda temerrid 6zel
yasayla da diizenlenmis olabilir. Ornegin, kidem tazminatinda temerriitte, ban-
kalarin mevduata uyguladig1 en yiiksek faiz orani uygulanir. (1475 sayili kismen
yiriirliikten kaldirilan I Kanunu’nun 14. maddesinde diizenlenmistir. Bu yasal
diizenleme de 4857 sayili Is Kanunu'nun 120. maddesi geregince yiiriirliiktedir).

Arabuluculuk anlagmasi belgesinde para borglarinin temerridii halinde ifa-
ya ekli ceza kosulunun da 6ngoriilebilmesi mimkiindiir. Bu durumda kararlasti-
rilan ceza kosulunun gegerliligi incelenirken para borcunun adi borg niteliginde
olup olmadiginin tespiti gerekir. Eger, adi borg niteliginde ise kanunda éngéri-
len temerriid faizini asan, ifaya ekli ceza kosulunun gegersiz olacagini belirtme-
miz gerekir. Aksi yorumun varligi halinde kanunda 6ngoriilen temerriit faizinin
agilmasinin 6niind acilmig olacaktir.

Arabuluculuk anlagma belgesi diizenlenirken birden fazla para alacaginin
ddenmesi de kararlagtirilmis olabilir. Ornegin, anlagma belgesine iscilik alacak-
larindan kidem ve ihbar tazminatinin konu oldugunu kabul edelim. Odenecek
rakam, alacak tiirlerine gore ayristirilmaksizin toplam deger olarak gosterilebi-
lir ve 6zel temerriit faiz orami kararlagtirilabilir. Bu ihtimalde temerriid halinde
kararlagtirilan temerriid faiz oraninin yerindeligi Tirk Borglar Kanunu'nun 120.
maddesinin II. fikrasina gore belirlenir. Eger, kidem tazminati ve ihbar tazmina-
t1 igin ayr1 bedeller 6denecegi kararlastirilmis olsaydi; temerrid halinde kidem
tazminati igin kararlagtirilan temerriid faiz oranin yerindeliginin 1475 sayili Is
Kanunu'nun 14. maddesine gore belirlenmesi gerekirdi.

Anahtar Kelimeler: Adi Faiz, Ticari Faiz, Mevduat Uygulanacak En Yiiksek
Faiz, Ifaya Ekli Ceza Kosulu, Yasal Faiz
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Limits of the Default Interest Rate Agreed
in a Mediation Settlement Agreement

When the mediation process concludes with the parties reaching an agree-
ment, a settlement agreement is executed. A mediation settlement agreement
constitutes a contract. As with any contract, there may arise a situation where
a monetary obligation stipulated therein is not performed at the agreed time.
Therefore, the parties may agree upon a contractual default interest rate to be ap-
plied in the event that a party falls into default with respect to the monetary obli-
gation set forth in the mediation settlement agreement.

Like all contracts, a mediation settlement agreement cannot contravene
mandatory legal provisions, public morality, or personality rights. In the event of
such contradiction, depending on the specific circumstances of the case, either
part or the entirety of the mediation settlement agreement shall become invalid.
The type of invalidity in such cases is absolute nullity.

When determining default interest in monetary obligations, the primary
distinction to be made is between ordinary (non-commercial) transactions and
commercial transactions. Article 120/2 of the Turkish Code of Obligations in-
troduces a limitation concerning default interest. Accordingly, the annual default
interest rate agreed upon by contract may not exceed one hundred percent above
the statutory interest rate prescribed under the applicable legislation. This limi-
tation applies exclusively to ordinary transactions.

Article 8 of the Turkish Commercial Code provides that interest rates in
commercial transactions may be freely determined by the parties. Therefore, as
a general rule, parties are free to determine the default interest rate in commer-
cial matters.

When determining the interest rate for monetary obligations that do not
fall within the scope of commercial transactions in a mediation settlement agree-
ment, the limitation set forth in Article 120/2 of the Turkish Code of Obligations
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must be taken into consideration. This paragraph refers to the first paragraph of
the same article, which stipulates that the applicable statutory provisions shall
govern the determination of interest rates.

For instance, assume that party B owes party A a monetary obligation aris-
ing from a tortious act. If payment is not made at the agreed maturity date, the
agreed default interest shall apply. Under current legislation, the statutory de-
fault interest rate may be increased up to twice its legal rate. Any portion exceed-
ing this limit shall be deemed absolutely null and void.

Default relating to a monetary claim subject to a mediation settlement
agreement may also be regulated under special legislation. For example, in cas-
es of default concerning severance pay, the highest interest rate applied by banks
to deposits shall apply. This rule is regulated under Article 14 of the partially re-
pealed Labour Act No. 1475, which remains in force pursuant to Article 120 of
Labour Act No. 4857.

It is also possible to stipulate a penalty clause ancillary to performance in
the event of default in monetary obligations within a mediation settlement agree-
ment. In such cases, when assessing the validity of the agreed penalty clause, it
must first be determined whether the monetary obligation qualifies as an ordi-
nary (non-commercial) debt. If the obligation is of an ordinary nature, any pen-
alty clause exceeding the statutory default interest limit shall be deemed invalid.
Otherwise, the statutory limitation on default interest prescribed by law would
effectively be circumvented.

A mediation settlement agreement may also provide for the payment of
multiple monetary claims. For example, assume that the agreement concerns
both severance pay and notice compensation arising from employment receiva-
bles. The payable amount may be indicated as a total sum without separating the
individual claim types, and a specific default interest rate may be agreed upon. In
such a case, the appropriateness of the agreed default interest rate in the event of
default shall be assessed pursuant to Article 120/2 of the Turkish Code of Ob-
ligations.

However, if separate amounts had been stipulated for severance pay and no-
tice compensation, the appropriateness of the default interest rate applicable to
severance pay would need to be determined in accordance with Article 14 of La-
bour Act No. 1475.

Keywords: Ordinary Interest, Commercial Interest, Maximum Interest Rate

Applicable to Deposits, Performance-Linked Penalty Clause, Legal Interest Rate.
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Sirket Zarar1 Uzerinde Kim Tasarruf Edebilir?
Anonim Sirket Sorumluluk Davalarinda
Arabuluculugun Sinirlar

Dr. Ogr. Uyesi Emine Ozdamar*

Anonim girketlerde yonetim kurulu tiyeleri, yoneticiler, kurucular ve tasfiye
memurlarmnin hukuki sorumlulugu 6102 sayili TTK’ nin 553 ve devami madde-
lerinde diizenlenmigtir. Hitkiim geregince,' kurucular, yénetim kurulu tyeleri,
yoneticiler ve tasfiye memurlari,”> kanundan ve esas s6zlesmeden dogan yitkiim-
laliklerini kusurlartyla ihlal ettikleri takdirde hem sirkete hem pay sahiplerine
hem de sirket alacaklilarina kars: verdikleri zarardan sorumludurlar.?

Yonetim kurulu tiyeleri sirkete ve pay sahipleri ile alacaklilara dogrudan
dogruya ve dolayisiyla verdikleri zararlardan sorumludur.* Sirketin dogrudan za-
rarinin tazmini amaciyla acilan davalar ile pay sahiplerinin veya alacaklilarin

belirli kosullarda agabildigi sorumluluk davalari, taraf sifati ve talebin hukuki

* Dr. Ogr. Uyesi, Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, Ozel Hukuk Bolii-
mii, Ticaret Hukuku Ana Bilim Dali. E-posta: eozdamar@cumbhuriyet.edu.tr, ORCID:
0000-0001-5527-7689.

1 TIK'da sorumlu olanlar yoneticiler ve denetgiler olmak tizere iki ayr1 grup seklinde diizen-
lenmistir. 553. madde kurucular, yonetim kurulu iyeleri, yoneticiler ve tasfiye memurla-
rinin sorumluluguna iligkidir. Burada sorumlu olanlar arasina kayyimin da dahil edilmesi
gerekir. Hasan Pulagly, Sirketler Hukuku Genel Esaslar (Ankara: Adalet Yayinevi, 2024), 649.

2 Hukuki sorumluluk bakimindan TTK’ nin 553. maddesinde kurucular, yonetim kurulu
tiyeleri, yoneticiler ve tasfiye memurlar1 ifadesine yer verilirken, Mehaz IsvBK’ nin 754.
maddesinde yonetim kurulu iiyeleri ve yonetim ve tasfiye ile ugrasan kisiler ifadesine yer
verilmistir. Bu ifade ile yetkisi olmadig1 halde fiilen yonetime ve tasfiyeye dahil olan, talimat
vermek suretiyle yonetim ve tasfiyeye iliskin is ve islemleri yonlendiren gizli yonetici ve tas-
fiye memuru yani fiili organ olarak kabul edilenler de sorumluluk kapsaminda diizenlenmis-
tir. Peter Bockli, Schweizer Aktienrecht, 3. Auflage (Ziirich-Basel-Genf: Schulthess Verlag,
2004), § 18, N. 109.

3 Saban Kayihan, Sirketler Hukuku (Ankara: Segkin Yayinevi, 2025), 243; Pulasl, Sirketler Hu-
kuku Genel Esaslar, 649.

4 Ersin Camoglu, Reha Poroy ve Unal Tekinalp, Ortakliklar Hukuku I (Istanbul: Vedat Kitap-
cilik, 2014); Orug Hami Sener, Ortakliklar Hukuku (Izmir: Seckin Yayinevi, 2022), 423.
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niteligi bakimindan farklilik gostermektedir.’ Bu farklilasma, s6z konusu dava-
larin arabuluculuga elverisliligi meselesini salt tazminat talebi niteligine indirge-
meyi imkansiz kilmakta; aksine, taraf sifati ve tasarruf yetkisinin sinirlari tizerin-
den yapilacak daha derin bir degerlendirmeyi gerekli kilmaktadir.

6325 sayili Hukuk Uyugmazliklarinda Arabuluculuk Kanunu'nun 1/2. mad-
desi uyarinca yalnizca taraflarin tizerinde serbestce tasarruf edebilecekleri 6zel
hukuk uyusmazliklar1 arabuluculuga elverislidir.® Bu kapsamda taraflarin esit
sekilde hareket ettigi, bir tarafin kamu giiciine dayanmadigi, bu anlamda idari
nitelik gostermeyen 6zel hukuk iligkilerinden dogan uyusmazliklar kural ola-
rak arabuluculuga elverislidir.” Ticari uyusmazliklar noktasinda ise Tiirk Tica-
ret Kanunu'nun madde 5/A hitkmii ticari uyusmazliklarda dava sart: olarak ara-
buluculugu diizenlemektedir. Ilgili madde uyarinca; TTK’ nin 4. maddesinde ve
diger kanunlarda belirtilen ticari davalardan, konusu bir miktar para olan alacak,
tazminat, itirazin iptali, menfi tespit ve istirdat davalarinda, dava agilmadan 6nce
arabulucuya bagvurulmusg olmasi dava sartidur.

Ilk bakista sorumluluk davalarinin birer malvarligi davasi oldugu ve bu ne-
denle tasarruf edilebilir nitelik tasidig diistiniilebilir. Ancak anonim sirket so-
rumluluk rejimi, sirket malvarliginin ve sermayenin korunmasi ve pay sahiple-
ri ile alacaklilarin dolayli menfaatlerinin giivence altina alinmas: gibi kamusal
yoni agir basan ilkelerle siki bicimde baglantilidir.® Bu nedenle arabuluculuk sii-
recinde yapilacak bir arabuluculuk anlagmasinin yalnizca taraflar arasindaki bi-
reysel menfaat dengesini degil, sirket tiizel kisiliginin malvarhigini ve dolayl ola-

rak tigiinci kigilerin menfaatlerini de etkileyebilecegi aciktur.

S Sirket alacaklilarin yonetim kurulu tiyelerine karsi sorumluluk davas: agmas: ancak sirke-
tin iflas1 halinde ve tazminatin sirkete 6denmesi kaydiyla miimkiindiir. Sirket alacaklilarin
tazminat talepleri once iflas idaresi tarafindan ileri siiriiliir. Iflas idaresinin dava agmamasi
halinde her pay sahibi ve sirket alacaklisi, dava hakkinin kendilerine devredilmesini talep
edebilir ve devralan pay sahibi veya alacaklilar yonetim kurulu tiyelerine karsi sorumluluk
davasi agabilir., Pay sahiplerinin dolayisiyla zarar1 yalmiz sirketin zarara ugramasi halinde s6z
konusu olur ve bu dolayisiyla zararlara iligkin tazminat davasinda tazminatin ancak sirkete
ddenmesi talep edilebilir. Kayihan, Sirketler Hukuku, 243; Pulasly, Sirketler Hukuku Genel
Esaslar, 654.

6  Ejder Yilmaz, “Arabuluculugun Yasa ile Diizenlenmesi,” i¢inde Prof. Dr. Tugrul Arata Arma-
gan (Ankara: Yetkin Yayinlari, 2012), 1285.

7 Omer Ekmekgi, Muhammet Ozekes, Murat Atal ve Vural Seven, Hukuk Uyusmazhiklarinda
Arabuluculuk (Istanbul: On Iki Levha Yayincilik, 2019), 49.

8  Anonim sirkette menfaat sahiplerinden biri de sirket tiizel kisiligidir. Nitekim anonim gir-
ket, pay sahiplerinden ayr1 ve bagimsiz bir kisilige sahiptir. Sirketin menfaati, butiin men-
faat sahipleri arasinda 6ncelik arz etmektedir., Bockli, Schweizer Aktienrecht, § 13, N. 600;
Peter Forstmoser, Arthur Meier-Hayoz ve Peter Nobel, Schweizerisches Aktienrecht (Bern:
Stimpfli Verlag, 1996), § 3, N. 11.
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Ozellikle sirket tarafindan acilan sorumluluk davasinda, sirket zararina ilis-
kin tasarruf yetkisinin kapsamu belirleyici niteliktedir. Yonetim kurulunun temsil
yetkisi kural olarak genis olmakla birlikte, sirket malvarliginda esash azalmaya yol
acabilecek iglemler bakimindan bu yetkinin sinirlar: tartismalidir. Arabuluculuk
stirecinde yapilacak bir anlagma ile talep edilen tazminattan vazgecilmesi veya ta-
lebin 6nemli 6l¢iide azaltilmas: hilinde, bu tasarrufun yalnizca temsil yetkisi er-
cevesinde degerlendirilmesi yeterli olmayip; sermayenin korunmas: ilkesi ve esit
islem ilkesi bakimindan da incelenmesi gerekir. Bu noktada, genel kurul karar1 da
6nem kazanmaktadir.

Pay sahibinin a¢tig1 sorumluluk davasinda ise durum daha karmagiktir. Her
ne kadar davay1 agan pay sahibi aktif dava ehliyetine sahip olsa da talep edilen taz-
minat kural olarak sirket malvarhigina yoneliktir.” Bu nedenle pay sahibinin ara-
buluculuk siirecinde yapacag: bir arabuluculuk anlagmasinin baglayicilig: ve sir-
ket tizerindeki etkisi tartigilmalidir.

Benzer sekilde, sirket alacakhilarinin a¢tifi sorumluluk davalarinda da ala-
caklinin korunmasi ile sirket menfaati arasindaki denge sorunu ortaya gikmak-
tadir. Dolayisiyla taraf sifati farklilastik¢a, arabuluculuga elveriglilik degerlendir-
mesinin de farkli sonuglara ulagmasi kaginilmazdir. Bu calisma, anonim sirket
sorumluluk davalarinin arabuluculuga elverigliligini davay: acan tarafin sifatina,
talebin girket zarar1 mi1 yoksa kisisel zarar m1 olduguna, arabuluculuk anlagmasi
ve temsil yetkisinin kapsamina ve sermayenin korunmasi ilkesinin somut olayda
nasil etkilendigine gore incelemeyi amaglamaktadr.

Anahtar Kelimeler: Anonim Sirket, Sorumluluk Davaci, Sirket Menfaati,
Taraf Sifati, Arabuluculuk.

9 Pay sahiplerinin dolayisiyla zarari yalniz sirketin zarara ugramasi halinde s6z konusu olur ve
bu dolayisiyla zararlara iligkin tazminat davasinda tazminatin ancak sirkete 6denmesi talep
edilebilir., Pulagl, Sirketler Hukuku Genel Esaslar, 653-54.
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Who Has the Power to Dispose of Corporate Loss?
The Limits of Mediation in Joint-Stock
Company Liability Actions

The legal liability of founders, members of the board of directors, managers,
and liquidators in joint stock companies is regulated under Articles 553 et seq.
of the Turkish Commercial Code No. 6102 (“TCC”). Pursuant to these provi-
sions, founders, board members, managers, and liquidators are liable for damag-
es incurred by the company, shareholders, and company creditors if they breach
their obligations arising from the law or the articles of association through fault.

Members of the board of directors are liable for both direct and indirect
damages caused to the company, shareholders, and creditors. Actions brought
for the compensation of the company’s direct loss differ, in terms of legal stand-
ing and the legal nature of the claim, from liability actions that may be brought
under certain conditions by shareholders or creditors. This differentiation makes
itimpossible to reduce the question of whether such actions are amenable to me-
diation to their mere characterization as compensation claims. Rather, it neces-
sitates a deeper assessment based on legal standing and the limits of the author-
ity to dispose of rights.

Pursuant to Article 1/2 of the Law on Mediation in Civil Disputes No. 6325,
only private law disputes over which the parties may freely dispose are suitable
for mediation. Within this framework, disputes arising from private law relation-
ships—where parties act on an equal footing and neither party exercises pub-
lic authority, thus lacking an administrative character—are, as a rule, suitable for
mediation. With regard to commercial disputes, Article 5/A of the Turkish Com-
mercial Code regulates mandatory mediation as a procedural prerequisite. Ac-
cording to this provision, in commercial actions specified under Article 4 of the
TCC and other statutes—where the subject matter concerns monetary claims
such as receivables, compensation, annulment of objection, declaratory negative
actions, and restitution claims—application to a mediator prior to filing a lawsuit

constitutes a condition of admissibility.
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At first glance, liability actions may appear to be patrimonial claims and
therefore of a disposable nature. However, the liability regime in joint stock com-
panies is closely connected with principles bearing a strong public dimension,
such as the protection of the company’s assets and capital, as well as safeguard-
ing the indirect interests of shareholders and creditors. For this reason, a settle-
ment agreement reached during the mediation process may affect not only the
individual balance of interests between the parties but also the assets of the cor-
porate entity and, indirectly, the interests of third parties.

Particularly in liability actions brought by the company, the scope of the au-
thority to dispose of the company’s loss is decisive. Although the board of direc-
tors generally enjoys broad representation authority, the limits of this authori-
ty are debated in respect of transactions that may lead to a substantial decrease
in corporate assets. If, during mediation, the company waives the compensa-
tion claim or significantly reduces it, such disposition cannot be evaluated sole-
ly within the framework of representation authority; it must also be examined in
light of the principle of capital maintenance and the principle of equal treatment.
In this context, a resolution of the general assembly may also gain significance.

The situation is more complex in liability actions brought by shareholders.
Although the shareholder bringing the action has active legal standing, the com-
pensation claimed is, as a rule, directed to the company’s assets. Therefore, the
binding effect of a mediation settlement concluded by the shareholder and its
impact on the company must be carefully examined.

Similarly, in liability actions brought by company creditors, a balance must
be struck between the protection of the creditor and the corporate interest. Con-
sequently, as legal standing varies, the assessment of suitability for mediation in-
evitably leads to different outcomes. This study aims to examine the amenabili-
ty of joint stock company liability actions to mediation by reference to the legal
standing of the claimant, whether the claim concerns corporate loss or person-
al loss, the scope of the mediation agreement and representation authority, and
how the principle of capital maintenance is affected in the concrete case.

Keywords: Joint Stock Company, Liability Action, Corporate Interest, Le-
gal Standing, Mediatorship.
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Devirli Rodovans S6zlesmelerini Konu Edinen
Arabuluculuk Tutanaklarindaki Ruhsat Hukukuna
Dair Anlagmalarin Icra Edilebilirligi

Dr. Ogr. Uyesi Cemal Dursun*

Bu tebligde, maden hakkinin kiralanmasi olarak bilinen rédovans s6zlesme-
lerinden kaynaklanan uyusmazliklarda taraflarin arabuluculuk tutanaginda ruh-
sat hukukunu ilgilendiren bir anlagmaya varmalar1 halinde tutanagin bu yoniyle
icra edilebilirligi tizerinde durulacaktir. Teblig konusu, rodovans sozlesmesinin
niteligi ve unsurlar;, maden hakkinin hukuki niteligi, madenlerin taginmaz olup
olmadi1, Enerji ve Tabii Kaynaklar Bakanligi (“ETKB”) Tasinmaz Komisyonu,
islemin mali boyutu ve en nihayet maden sicili, sicil iglemlerinin vasfi ve sicilin ig-
levi tizerinden aktarilacaktur.

Anayasa m. 168'de tabii kaynaklarin devletin hitkiim ve tasarrufunda oldu-
gu, bunlarin aranmas: ve isletilmesinin kural olarak devlete ait olmakla birlikte
ozel kisiler eliyle de goriilebilecegi, buna dair sartlarin kanunla yapilacag: diizen-
lenmigtir. Maden rejimimiz, 6zellikle 1858 Kanunname-i Arazi dsneminden bu
yana tekdmiil ederek gelmis, Fransiz Maden Kanunu'ndan' iktibas edilen 1861
Maadin Nizamnamesi ile imtiyaz usuliinii esas almis olmakla birlikte, 6zellikle
3213 sayih Maden Kanunu (“MadK”) ile birlikte tiimiiyle ruhsatlandirma reji-
mine evrilmigtir. Ruhsatlandirma iglemleri ise esas olarak MadK'da diizenlenen
maden sicili tizerinden yuriitilmektedir. Bu sicil, yalnizca maden ipotegi husu-
sunda 4721 sayih Medeni Kanun'un (“TMK”) ipotege iliskin hiikiimlerine atif

* Dr. Ogr. Uyesi, Cankir1 Karatekin Universitesi Hukuk Fakiiltesi, Ozel Hukuk Bélimii.
E-posta: cemaldursun@karatekin.edu.tr, ORCID: 0000-0002-3674-9684.

1 Loidu 21 avril 1810 concernant les mines, miniéres et carriéres. Konsolide metin i¢in bkz.
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000023478661 fonds=LEGI&page
=1&pageSize=10&query=Loi+du+21+avril+1810+concernant+les+mines%2C+les+mini
%C3%A8res+et+les+carri%C3%A8res&searchField=ALIL &searchType=ALL&tab_selecti
on=all&typePagination=DEFAULT, erisim tarihi: 01.03.2026.

—191—



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

yapmakla birlikte, tapu siciline hakim olan ilkelerin maden siciline de kiyasen
uygulanip uygulanamayacagi hususunda bir kanun boslugundan s6z edilebilir.?

Diger yandan, heniiz yer altindan ¢ikarilmamus, dolayisiyla hala yer kabu-
gunun bir pargasi olan madenlerin taginmaz vasfin1 haiz oldugu asikardir. Ne
var ki TMK mehaz Isvicre Medeni Kanunundan ve 743 sayili miilga Kanun-1
Medeni'den farkli bir yol izleyerek bu hususta 6zel kanunda (i.e. MadK) bir dii-
zenleme yapilmasi ihtiyacindan bahisle m. 704’te madenleri taginmazlar arasin-
da saymaktan vazgec¢mistir. MadK’da ise madenlerin tasinmaz olduguna dair her-
hangi bir belirleme yapilmamistir.

Roédovans sozlesmeleri, Maden ve Petrol Isleri Genel Miidiirliigii'niin
(“MAPEG”) iznine tabidir.> Rédovans sozlesmelerinin gegerliligi bakimindan
MAPEG izni “tamamlayict olgu” vasfini haizdir. Izin verilen sézlesmeler maden
siciline serh edilmektedir. Tiirkiye Komiir Isletmeleri (“TKI”) ve Tiirkiye Tas-
komiirii Isletmeleri (“TTasK”) uhdesinde bulunan ruhsatlar bakimindan ise r6-
dovans sozlesmesi, ruhsatin rodovansgiya belirli bir siire igin devri suretiyle de
yapilabilmekte, bu sézlesme maden siciline serh edilmektedir. MadK Ek Mad-
de 1/IIT’tin devaminda, bu defa TKI ve TTasK ismi belirtilmeden daha genel bir
ifade ile, kamu kurum ve kuruluglarinin ruhsat sahalarindaki rodovanscilarinin
rodovansa konu olan kismini, ruhsat sahalarindan bélerek rodovans sézlesmesi-
nin hitkimleri sakli kalmak kaydiyla rédovans sozlesmesi sona erene kadar rédo-
vans sdzlesmesini yaptig1 kisiye devredebilme (devirli rodovans yapabilme) yet-
kisi taninmugtir. Bu durumda ruhsat alaninin béliinen kismi, rodovans¢i adina
ruhsatlandirilacak; ruhsat devrine esas olan rédovans sozlesmesi ise maden sici-
line serh edilecektir. MAPEG’in bu rodovans sézlesmesinin tarafi olmadigi husu-
su, ayrica ifade edilmistir.

Diger yandan 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
(“ArbulK”) m. 18/B.3 ile taginmaza iliskin belirli baz1 uyusmazliklarda arabulu-
culuk anlagma tutanaklarinin icra edilebilirligine iligkin serh alinmasi zorunlulu-
gu getirilmistir. Buradan hareketle,

«  Kiralanan taginmazlarin Icra ve Iflas Kanunu'na gére ilamsiz icra yoluy-

la tahliyesine iligkin hiikiimler hari¢ olmak tizere, kira iliskisinden kay-

naklanan uyusmazliklar,

2 Ornegin tipki 6325 sayili Kanun m. 17/B.6 ve 18/B.S cercevesinde maden sicilinde resmi
bir senet diizenlenmeksizin iglem yapilmasi s6z konusu olabilecektir.

3 6592 sayih Kanun ile MadK Ek Madde 7’ye eklenen 2. fikra ve MY m. 101/IV geregince
yeralt1 igletmesi yontemi kullanilan kémiir madeni ruhsatlari igin, sahanin bir kismi veya
tamamu igin rodovans sézlesmesi yapilmasi agik¢a yasaklanmaktadir.
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o Taginir ve taginmazlarin paylastirilmasina ve ortakligin giderilmesine

iligkin uyusmazliklar,

«  Kat Milkiyeti Kanunundan kaynaklanan uyusmazliklar ve

«  Komsu hakkindan kaynaklanan uyusmazliklar,

ile ilgili diizenlenen anlagma belgelerinin icra edilebilirligine iligkin serhin,
tasinmazla ilgili anlasma belgeleri bakimindan tasmmazin bulundugu yer, diger an-
lagma belgeleri bakimindan ise arabulucunun gérev yaptig1 yer sulh hukuk mah-
kemesinden serh alinmasi zorunlu kilinmigtir.*

Taginmazlara iligkin uyusmazliklara icra edilebilirlik serhi alinmasinin zo-
runlu kilinmasi, maden hakkinin kirasini konu edinen rédovans sézlegmeleri agi-
sindan da disiiniilmeye deger bir husustur. Bu tebligde, bu zorunlulugu icbar
eden nedenler iizerinde durulacaktir.

2018/8 sayih Cumhurbagkanligi Genelgesine gére Enerji ve Tabii Kaynak-
lar Bakanlig1 (“ETKB”) biinyesinde tegekkiil ettirilen Taginmaz Komisyonu, di-
ger hususlar yaninda rédovans sozlesmelerine dair izin ve devir taleplerini de
incelemekle gorevlidir. Taraflarin arabuluculuk siireci sonundaki anlagma tutana-
ginin icra edilebilirlik serhi alabilmesi igin 6ncelikle Taginmaz Komisyonu kara-
rina ihtiya¢ duyulacag sonucuna varilir ise arabuluculuk tutanaginin ilam vasfina
biiriinebilmesi igin idari bir makamin izni gerekecektir gibi izah1 zor bir durum
ile kargilagilacaktir. Nitekim hem Damigtay hem de Yargitay, rédovans sozlesme-
lerinden kaynaklanan uyusmazliklarda (tescil, tadil ve terkin islemlerinden mii-
rekkep) maden izin rejiminde idarenin yerine gececek veya idareyi belirli bir ge-
kilde hareket etmeye zorlayacak sekilde bir anlagma tutanag: diizenlenemeyecegi
yoniinde kararlar vermektedir.

MadK 16/1 geregince 1I(b) ve 4. Grup ruhsatlar ihale yoluyla verilir. Tha-
le yoluyla verilen ruhsatlardaki rédovanslar bakimindan anlagma tutanaginin de-
gerlendirilmesinde ayrica ihale sartnamesi ve eki belgelerin de dikkate alinma-

s1 gerekecektir.

4 Arabuluculuk Yonetmeligi m. 21/6’ya gore “Taraflar ve avukatlar ile arabulucunun birlik-
te imzaladiklar1 anlagma belgesi, icra edilebilirlik serhi aranmaksizin ilam niteliginde belge
sayilir” amir hitkmii s6z konusu ise de ArBulK m. 18/B icra edilebilirlik bakimindan serh
zorunlulugu getirmektedir. ArBulK m. 18/4’teki “Kanunlarda icra edilebilirlik serhi alin-
masinin zorunlu kilindig: haller harig, taraflar ve avukatlar ile arabulucunun, ticari uyus-
mazhklar bakimindan ise avukatlar ile arabulucunun birlikte imzaladiklar1 anlagma belgesi,
icra edilebilirlik serhi aranmaksizin ilam niteliginde belge sayilir” hitkmii 28.03.2023 tarih
ve 7445 sayili Kanun m. 35 ile degistirildiginden anlagma tutanagina vekillerle birlikte taraf
asiller dahi imza atsa ArBulK m. 18/B’de sayilan uyusmazhklar icin icra edilebilirlik serhinin
alinmasi zorunludur.
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MadK 13/10 geregince rédovans amactyla MAPEG’e yapilan talepler, ruh-
sat taban bedelinin 6denmesine baglanmistir. Bu nedenle taraflarin tizerinde mu-
tabik kaldigi muhtemel ruhsat hukuku igleminin mali boyutunun da anlagma tu-
tanaginda mutlaka belirlenmesi gerekir.

Yargitay'in yerlesik uygulamasinin rodovans s6zlesmelerine triin kiras: hi-
kiimlerinin kiyasen uygulanmasi yoniinde olmasindan bahisle bu uyusmazlik-
larin sulh hukuk mahkemelerinin gérev alanina girdigi disiiniilebilirse de, Ma-
den Kanunu'nun hem arama hem de igletme faaliyetleri icin 6ngordiigii (asgari)
mali yeterlilik kogullar1® geregince madencilik faaliyetinin esnaf faaliyeti seklin-
de yapilabilmesi miimkiin olmadigindan bu uyusmazliklarin, 6102 sayih Turk
Ticaret Kanunu m. 4 mucibince rodovans sozlesmesinin her iki tarafinin “ticari
isletmesi’ni ilgilendirmesinden mitevellit “nispi ticari dava” vasfi tasidigs da agik-
tir. Devirli rodovans sozlesmeleri gibi disiplinleraras: kompleks uyusmazhklarin
ruhsat hukukuna dair bir mutabakati iceren anlagma tutanaklarina iligkin icra edi-
lebilirlik serhlerinin, sulh hukuk hakimlikleri yerine gérev bakimindan asliye ti-
caret mahkemesinden alinmas: diigiiniilebilecektir.® Keza yetki bakimindan ma-
denin bulundugu yer mahkemesinin yetkili olmas: gerektigi soylenebilir.” Ancak
ruhsat hukukunu ilgilendiren hususlar agirlikli olarak maden idare hukukumuzu
ilgilendirdiginden ve bu hususlarda idare mahkemelerinin yarg: yolu olarak be-
lirlenmesinden hareketle bir hukuk mahkemesinin yapacag: bir incelemenin hu-
kuki sihhati de pekala tartigmali hale gelebilecektir.®

Maden siciline iligkin iglemler biitiiniin tipk: tapu sicilindeki gibi tescil (ta-
dil ve terkin), serh, beyan seklinde bir ayrim i¢ermedigi, bir sekilde maden si-
ciline kaydedilen (yolsuz tescile dayal:) rédovans sozlesmesine iliskin serhle-
re giivenerek islem yapan 3. kisiler bakimindan iyi niyet unsurundan hareketle
kazanimin korunmasma (TMK m. 1023) deger bir durum yaratip yaratmaya-

cagl, eger miimkiin oldugu sonucuna varilir ise TMK m. 1010°daki gibi tasarruf

S 2026 yih Mali Yeterlilik Kosullar1 icin bkz. https://www.mapeg.gov.tr/Sayfa/Duyu-
ru/5983%202026-Yili-Mali-Yukumlulukler, erigim tarihi: 01.03.2026.

6 Aksi halde sulh hukuk hikimi bu hususta taraflara tebligat ¢tkarmak ve durugma agmak
gibi bir yolu tercih edecektir. Keza Adalet Bakanligi Hukuk Isleri Genel Miidiirliigiiniin
25.06.2025 tarih ve Icra Edilebilirlik Serhi konulu yazisinda belirtildigi iizere 6325 sayilt
Kanun m. 17/B.3 ve 18/B.3’deki tasinmaz ile ilgili hitkmiin kiyasla uygulanmasindan hare-

ketle ilgili kurum ve kuruluglardan bilgi ve belge talep edilmesi, ayrica durusma yapilmas:
mimkiin olabilecektir.

7 6325 sayith Kanun m. 17/B.4 ve 18/B.4’teki diizenleme geregince kesin yetkidir.

8 Ruhsat hukukuna dair bir iglemin yapilmasi veya buna temel tegkil edecek bir seyin yapilma-
s1 seklindeki yapma edimlerini iceren rédovans sozlesmesi ve dahi anlagma tutanaginin icra
edilebilirligi de ayrica sorgulanmalidir.
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yetkisinin kisitlanmasi miimkiin olup olamayacagi, Taginmaz Komisyonu kara-
rinin ve buna bagl olarak MAPEG’in verecegi nihai kararin sonucu akabinde
TMK 1011’deki gegici tescil serhinin yapilip yapilamayacag: secenekleri tizerin-
de durulacaktir.

Son olarak, MadK 6zelinde yapilan bu degerlendirmelerde ArBulK'da 2023
ve 2024’te yapilan ve ArBulK m. 17/B ile tasginmazin devrine veya taginmaz tize-
rinde smurh ayni hak kurulmasina iligkin uyusmazliklar: ihtiyari arabuluculuga,
m. 18/B ile de tasinmazlarin paylagtirilmasina ve ortakligin giderilmesine iligkin
uyusmazliklar: dava sart:1 (zorunlu) arabuluculuga elverisli hale getiren degisik-
likler® ile bu degisikliklerden miitevellit Tapu ve Kadastro Genel Midiirliginiin
Tapu Sicilinde Arabuluculuk Uygulamalari Hakkinda 2024/5 sayili Genelgesine
benzer diizenlemelerin rédovans sozlesmeleri baglaminda maden mevzuatinda
yapilmasi ihtiyact bulunup bulunmadig tizerinde durulacak, bu husustaki mev-
zuat diizenlemesi Onerilerimiz ile teblig nihayete erdirilecektir.

Anahtar Kelimeler: Maden, Ruhsat, R6dovans, Arabuluculuk, Icra Edilebi-
lirlik.

9 05.04.2023 tarihli ve 32154 sayili Resmi Gazete'de yayimlanan 7445 Sayili Icra ve Iflas Ka-
nunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun ve 14.11.2024 tarihli ve 32722
sayili Resmi Gazete'de yayimlanan 7531 sayili Kanun.
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With regards to Alienable Private Royalty Contracts
within the Mediation Minutes, Enforceability
of Agreements that concern Administrative
Legal Regime surrounding Mining License

The legal landscape of alienable private royalty contracts (devirli rédovans)
represents a complex intersection of private law mediation and the strict admin-
istrative regime governing Turkish natural resources. While Article 168 of the
Constitution establishes that resources are under the state’s authority, the transi-
tion from the historical concession system to the current licensing regime under
Mining Law No. 3213 has created unique legal challenges, particularly regard-
ing the mining register. Unlike the land registry, the mining register suffers from
a “legal lacuna” concerning whether general land registry principles—such as the
protection of good-faith third parties—apply to it.

A significant point of tension is the legal status of mines. Although physi-
cally part of the earth’s crust, mines were intentionally excluded from the list of
“immovables” in Article 704 of the Turkish Civil Code, and the Mining Law re-
mains silent on this classification. This ambiguity complicates the application of
the Mediation Law, which requires enforceability certificates from civilian courts
of peace (sulh hukuk mahkemeleri) for real estate-related disputes. However, be-
cause mining is essentially a commercial enterprise requiring significant finan-
cial standing, these disputes often qualify as “relative commercial cases,” suggest-
ing that commercial courts of first instance might be the more appropriate venue
for issuing these certificates.

The process of making a mediation agreement enforceable is further bur-
dened by administrative oversight. For a royalty contract to be valid, authoriza-
tion from the General Directorate of Mining and Petroleum Affairs (MAPEG)
is considered a “complementary fact’. Furthermore, the MENA’s Real Estate

Commission must review these agreements, creating a potential paradox where
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the “finality” of a mediated settlement is dependent on the prior approval of an
administrative body. To ensure a mediation minute is truly enforceable, it must
also address:

«  Financial Obligations: The agreement must explicitly include manda-
tory payments such as the base license fee.

«  Tender Conditions: For specific license groups (II-b and 4th Group),
the agreement must align with original tender specifications.

«  Alienable Rights: In cases involving public entities like TKI or TTasK,
the agreement often involves splitting the license area, which must be
meticulously annotated in the mining register.

The current system lacks the modernized framework recently applied to tra-
ditional real estate. Following the 2023 and 2024 reforms to the Mediation Law,
which streamlined mediation for land transfers, there is a clear need for legisla-
tive updates in the mining sector to harmonize administrative requirements with
judicial enforceability.

Keywords: Mining, License, Royalty, Mediation, Enforceability.
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Adi Sirket Tasfiyesine Iliskin Davalarda Dava Sart1
Arabuluculugun Kapsamina Giren Uyusmazliklar

Dr. Ogr. Uyesi Firdevs Arslan*

6102 say1ih Tiirk Ticaret Kanunu 5/A maddesi geregi “ticari davalardan ko-

nusu bir miktar paranin 6denmesi olan alacak, tazminat, itirazin iptali, menfi tes-

pit ve istirdat davalarinda” dava agilmadan 6nce arabulucuya bagvurma zorunlu-

lugu bulunmaktadur.

TTK m.5/A maddesi geregi zorunlu ticari arabuluculukta uyusmazhigin ko-

nusunun TTK 4/1 maddesinde ve diger Kanunlarda belirtilen ticari davalar olus-

turmaktadir. O halde hiikiim uyarinca TTK m.4/1 ‘de sayilan ve mutlak ticari

dava olarak adlandirilan uyusmazliklara iliskin davalar' ve her iki tarafin tacir ol-

dugu ve her iki tarafin ticari isletmesini ilgilendiren uyusmazliklardan dogan nis-

pi ticari davalar, ticari dava niteligindedir’.

*

Dr. Ogr. Uyesi, Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi; IIBF Isletme Bliimii, Tica-
ret Hukuku Ana Bilim Dali Bagkanu.

Madde 4-“(1)Her iki tarafin da ticari isletmesiyle ilgili hususlardan dogan hukuk davalari ve
cekismesiz yargt isleri ile taraflarin tacir olup olmadiklarina bakilmaksizin;

a)Bu Kanunda,

b) Tiirk Medent Kanununun, rehin karsihginda édiing verme isi ile ugrasanlar hakkindaki 962 ild
969 uncu maddelerinde,

¢)11/1/2011 tarihli ve 6098 sayih Tiirk Bor¢lar Kanununun malvarliinin veya isletmenin dev-
ralinmast ile isletmelerin birlesmesi ve sekil degistirmesi hakkindaki 202 ve 203, rekabet yasagina
iliskin 444 ve 447, yaymn sozlesmesine dair 487 ild 501, kredi mektubu ve kredi emrini diizenleyen
$1S ila $19, komisyon sozlesmesine iliskin $S32 ild 548, ticari temsilciler, ticari vekiller ve diger
tacir yardimailart igin ongorilmiis bulunan 547 ila 554, havale hakkindaki 555 ild 560, saklama
sozlesmelerini diizenleyen $61 ild S80 inci maddelerinde,

d)Fikri miilkiyet hukukuna dair mevzuatta,

¢)Borsa, sergi, panayir ve pazarlar ile antrepo ve ticarete zgii diger yerlere iliskin 6zel hiikiimlerde,
f)Bankalara, diger kredi kuruluglarina, finansal kurumlara ve diing para verme islerine iliskin
diizenlemelerde,

ongoriilen hususlardan dogan hukuk davalari ve gekismesiz yarg ileri ticari dava ve ticari nite-
likte gekismesiz yarg isi sayilir. Ancak, herhangi bir ticari isletmeyi ilgilendirmeyen havale, vedia
ve fikir ve sanat eserlerine iliskin haklardan dogan davalar bundan istisnadir”

Sabih Arkan, Ticari Isletme Hukuku (Ankara: Banka ve Ticaret Hukuku Arastirma Enstitiisii,
2024), 118; Orug Hami Sener, Ticari [sletme Hukuku (Ankara: Seckin Yaymncilik, 2020),
116; Mustafa Yavuz, “Ticari Uyusmazliklarda Dava Sart1 Olarak Arabuluculuk,” Giimriik ve
Ticaret Dergisi S, no. 15 (2019): 56.
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Adi ortaklik agisindan dava sart1 arabuluculugun tespitinde, adi ortakligmn bir
ticari igletme isletmesi ve ortaklarin tacir sifatinin olmasi 6nem tagimaktadir®. Ni-
tekim tacir sifatinin tespiti ile ticari uyusmazhgin nispi ticari dava olarak, dava sar-
t1 arabuluculuk kapsaminda oldugu belirlenmektedir.* O halde ticari bir igletme is-
leten adi sirkette tasfiye agamasinda tacir ortaklar arasinda ¢itkan uyugmazliklar da
konusuna gére zorunlu arabuluculuk kapsaminda degerlendirilebilmektedir.®

Adi ortaklikta tasfiye iglemleri dis tasfiye ve i¢ tasfiye iglemleri olarak iki ki-
simda incelenmektedir®. Dig tasfiye islemlerinden ilki olan ortaklik malvarhg-
nin tespitinde, hangi unsurun ortaklarin kigisel malvarligina dahil oldugu ve han-
gi unsurun ortaklik malvarligina dahil oldugu konusunda uyusmazhik ¢iktiginda,
bunun tespitine iligkin dava zorunlu arabuluculuk kapsaminda degerlendirilmez.
Mahkeme hitkmii ortakliktan alacakl olan tigiinci kigilerin haklarin: etkileyebi-
leceginden ihtiyari arabuluculuga da elverisli degildir.

Malvarliginin paraya gevrilmesi asamasinda ortaklar arasinda bir uyusmaz-
lik ¢iktiginda, ortakliga ait malvarhginin degerinin belirlenmesi ve paraya gev-
rilmesi usuliinde anlagmazlik hususu alacak ve tazminat talebi icermediginden,
zorunlu arabuluculuk kapsaminda degerlendirilemez. Malvarliklarinin paraya
cevrilmesi ortaklik alacaklilarinin haklarinin 6denmesi bakimindan etkili oldu-
gu icin ihtiyari arabuluculuga da elverisli degildir.

Malvarlig1 paraya gevrildikten sonra, ortaklik bor¢larinin 6denmesi agama-
sinda ortaklar arasinda borglarin varligi ve miktar1 konusunda anlagmazlik ¢ikti-

ginda, uyusmazlik bir tespit davasi niteliginde olup zorunlu arabuluculuga tabi

3 Arkan, Ticari [sletme Hukuku, 118; Salim Yunus Lokmanoglu, “Ticari Uyusmazliklarda Ara-
buluculuk Dava Sart,” Beykent Universitesi Hukuk Fakiiltesi Dergisi 10, no. 19 (2024): 78.

4 Tugba Ciftci, Adi Ortaklik ile Ilgili Uyusmazhiklarda Arabuluculuk (Ankara: Adalet Yayinevi,
2021), 177; Hicret Dogu ve Hakki Mert Dogu, “Ticari Uyusmazhklarda Arabuluculuk ve
Uygulanabilirligi,” Legal Banka ve Finans Hukuku Dergisi 8, no. 32 (2020): 5.

S Baki Kuru, Medeni Usul Hukuku El Kitabs, c. 2 (Ankara: Yetkin Yaynlari, 2021), 1148; Orug
Hami Sener, Ticari Uyusmazliklarda Ticaret Mahkemelerinin Gorev Alani ve Yetki Sozlesmesi
(Ankara: Seckin Yayincilik, 2021), 151. Taraflarin serbestge tasarrufta bulunmalarina ola-
nak tanimayan hukuki iligkilerden kaynaklanan uyusmazliklar ve kamu diizenine iligkin olan
uyugmazliklar arabuluculuk kurumu ile ¢éziilemeyecektir. Melis Tagpolat Tugsavul, “Ara-
buluculuk Faaliyeti Sonunda Varilan Anlasmanin Hukuki Niteligi,”
Hukuk Fakiiltesi Dergisi 18, no. 1 (2019): 342.

6 Orug Hami Sener, Ortakliklar Hukuku Ders Kitab: (Istanbul: Filiz Kitabevi, 2026), 84; Riza
Ayhan, Hayrettin Caglar ve Mehmet Ozdamar, Sirketler Hukuku Genel Esaslar (Ankara: Yet-
kin Yayinlari, 2025), 100; Erol Ulusoy, “Adi Ortakligin Tasfiyesi ve Mahkemelerin Gorevi,”
Uyusmazlhik Mahkemesi Dergisi S (2015): 897; Ela Karatay ve Mustafa Alper Giimiis, “Adi
Ortakligin Tasfiyesinde Yonetim,” Hukuk ve Adalet Elestirel Hukuk Dergisi 15, no. 34 (2023):
15; Tamer Bozkurt, Sirketler Hukuku (Ankara: Yetkin Yayinlary, 2025), 115; Hasan Pulasly,
Sirketler Hukuku Genel Esaslar (Ankara: Adalet Yayinevi, 2024 ), 47.

Galatasaray Universitesi

—200—



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

bir uyusmazlik degildir. Ortaklik bor¢larinin 6denmesi hususunda uyusmazlik
oldugunda, sayet ortaklik alacaklilar1 tacirse uyusmazlik ticari davaya viicut verir
ve alacak talepleri zorunlu arabuluculuga tabi olur. Ortaklik borcu, ortagin ortak-
liga verdigi tiiketim 6diinci, avans gibi bir borg ise, para alacagindan dogan ve zo-
runlu arabuluculuga tabi bir uyusmazhk olacaktir.

Ortaklarin ortaklik i¢in yaptiklart masraf ve avanslarin 6denmesi agamasin-
da (TBK m.643/1) diger ortaklarla arasinda uyusmazlik ¢iktiginda, 5denmesi
zorunlu arabuluculuk kapsaminda degerlendirilebilir.

I¢ tasfiye agamasina gegildiginde, TBK m.643 uyarinca ortaklik sona erdik-
ten sonra aktifler paraya ¢evrilip borglar ve ortaklarin masraf ve avanslar1 6den-
dikten sonra koymus oldugu katilim pay: ortaklara iade edilmektedir’. Katilim
paymin iadesinde, yiikiimlligin parasal nitelik tagiyip tasimadigi 6nemlidir.
Katihm pay1 olarak nakdi sermaye veya bir seyin miilkiyeti getirilmis ise, buna
ilisgkin uyusmazlik para alacag olarak zorunlu arabuluculuk kapsaminda ¢6zii-
me kavugturulabilir. Katilim pay1 olarak bir seyi kullanimi birakilmus ise, katilm
payt olarak o sey iade edileceginden uyusmazlik dava sart1 arabuluculuk kapsa-
minda degildir.®

Sermayeler dagitildiktan sonra son tasfiye islemi, likit olarak geriye kalan or-
taklik malvarhiginin tasfiye kari olarak ortaklara dagitilmasidir.’” Buna gore tasfiye
karinin belirlenmesi hususunda ortaklar arasinda ¢ikan uyusmazlhik ayri bir tespit
davasinin konusu ise zorunlu arabuluculuk kapsaminda olmamalidir. Bunun yam
sira belirlenen tasfiye karinin iadesinde uyusmazlik ¢iktiginda, belli miktar para ala-
cag1 oldugundan zorunlu arabuluculuk kapsaminda degerlendirilebilir.

Tasfiye asamasinda sirket malvarliginin sirket borglarini 6demeye yetmeye-
cegi anlagildiginda ise, TBK m.635 hitkmiinden yola ¢ikarak, yetmeyen kismi za-
rara katilmaya iliskin hitkiimler gergevesinde tasfiye gorevlisinin ortaklardan kar-
silamasi gereklidir. ortaklardan her birinin zarar katilma oraninin belirlenmesine
iligkin uyusmazliklar ayr1 bir tespit davasinin konusu ise arabuluculuk kapsamin-
da olmamalidir. Bu ¢ergevede zararin ortaklardan alinmasi agamasinda uyusmaz-
lik giktiginda ise alacak davasi, 3.kisi olan ortaklik alacaklilarinin haklarin etkile-
yebileceginden arabuluculuk kapsaminda degerlendirilmemelidir.

Anahtar Kelimeler: Arabuluculuk, Zorunlu Arabuluculuk, Nispi Ticari
Dava, Adi Sirket, Tasfiye.

7 Saban Kayihan, Sirketler Hukuku (Ankara: Seckin Yayincilik, 2025), 88; Mehmet Bahtiyar,
Ortakliklar Hukuku (Istanbul: Beta Yayincilik, 2025), 41.

8  Giftci, Adi Ortaklik ile flgili Uyusmazliklarda Arabuluculuk, 177

9  Orug Hami Sener, Adi Ortaklik (Ankara: Yetkin Yaynlari, 2008), 630.
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Mandatory Mediation in Cases Concerning
the Liquidation of General Partnerships

Pursuant to Article 5/A of the Turkish Commercial Code No. 6102, there
is an obligation to refer the matter to a mediator prior to bringing an action in
“commercial disputes concerning the payment of a sum of money, such as claims
for debt, damages, the setting aside of an objection, declaratory judgments and
actions for restitution.”

Pursuant to Article S/A of the Turkish Commercial Code (TCC), man-
datory commercial mediation applies to disputes concerning commercial cas-
es specified in Article 4/1 of the TCC and other laws. Therefore, in accordance
with the provision, disputes listed in Article 4/1 of the TCC and referred to as
absolute commercial disputes, as well as disputes arising from disputes referred
to as relative commercial disputes, where both parties are traders and both par-
ties’ commercial enterprises are involved, are considered commercial disputes.

In determining the condition for litigation in relation to ordinary partner-
ships, it is important that the ordinary partnership operates a commercial en-
terprise and that the partners have the status of merchants. Indeed, with the de-
termination of merchant status, the commercial dispute is classified as a relative
commercial case and falls within the scope of mandatory mediation. Therefore,
disputes arising between merchant partners in a general partnership operating
a commercial enterprise during the liquidation phase may also be considered
within the scope of mandatory mediation, depending on the subject matter.

In this context, the primary consideration that must be taken into account
in both mandatory and voluntary mediation is that the disputes must be liquida-
tion disputes arising from private law, over which the parties are free to dispose,
in accordance with Article 1 of the HUAK. Disputes arising from legal relation-
ships that do not allow the parties to freely dispose of their rights and disputes re-
lating to public order cannot be resolved through mediation. Therefore, it is im-
perative to examine separately the suitability of cases arising from the liquidation

process of ordinary partnerships for mediation.
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Liquidation procedures in a general partnership are examined in two parts:
external liquidation and internal liquidation. In the first external liquidation pro-
cedure, which is the determination of the partnership’s assets, if there is a dispute
as to which elements belong to the partners’ personal assets and which elements
belong to the partnership’s assets, the lawsuit concerning this determination is
not considered within the scope of mandatory mediation. As the court ruling
may affect the rights of third parties who are creditors of the partnership, it is also
not suitable for voluntary mediation.

Where a dispute arises between partners during the conversion of assets
into cash, the matter of determining the value of the partnership’s assets and the
procedure for converting them into cash does not involve a claim for compensa-
tion or damages and therefore cannot be considered within the scope of manda-
tory mediation. The conversion of assets into cash is also not suitable for volun-
tary mediation, as it is effective in terms of paying the rights of the partnership’s
creditors.

After the assets have been converted into cash, if a dispute arises among the
partners regarding the existence and amount of the debts during the repayment
of the partnership debts, the dispute is of a declaratory nature and is not subject
to mandatory mediation. As the payment of partnership debts directly affects
third-party creditors, it is not a claim that the parties can freely dispose of and
should not be subject to voluntary mediation. However, if the partnership debt
is a debt such as a consumption loan or advance given by the partner to the part-
nership, it will be a dispute arising from a monetary claim and subject to manda-
tory mediation.

Where a dispute arises between partners regarding the payment of expenses
and advances incurred for the partnership (Turkish Code of Obligations, Article
643/1), such payment may be subject to mandatory mediation.

Upon entering the internal liquidation phase, in accordance with Article
643 of the Turkish Commercial Code, after the partnership has been dissolved,
the assets are converted into cash, the debts and the partners’ expenses and ad-
vances are paid, and the participation shares contributed by the partners are re-
turned to them. In the return of the participation share, it is important whether
the obligation is of a monetary nature. If cash capital has been contributed as a
participation share, any dispute relating to this may be resolved through manda-
tory mediation as a monetary claim. If what has been contributed is ownership of

an item, the dispute is not subject to mediation as a condition of litigation.
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After the distribution of capital, the final liquidation process involves dis-
tributing the remaining liquid assets of the partnership to the partners as liqui-
dation proceeds. Accordingly, as the determination of the liquidation profit is
a matter of dispute between the partners, it should not be subject to mandato-
ry mediation. Furthermore, if a dispute arises over the repayment of the deter-
mined liquidation profit, it may be subject to mandatory mediation as it involves
a claim for a specific amount of money.

Where, during the liquidation process, it becomes apparent that the compa-
ny’s assets will be insufficient to cover its debts, the liquidator must, in accord-
ance with Article 635 of the Turkish Civil Code, recover the shortfall from the
partners under the provisions governing the allocation of losses. Disputes con-
cerning the determination of each partner’s share of the loss should not be sub-
ject to mediation if they form the subject of a separate action for determination.
In this context, should a dispute arise during the stage of recovering the loss from
the partners, the claim for payment should not be considered within the scope of
mediation, as it may affect the rights of third-party creditors of the partnership.

Keywords: Mediation, Mandatory Mediation, Commercial Dispute, Gener-

al Partnership, Liquidation.
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Ticari Arabuluculugun Fayda-Maliyet Analizi,
Risk Analizi ve Teknoloji Ekseninde
Ekonomiye Katkisi

Av. Arb. Yonca Fatma Yiicel*

Ticari uyusmazliklar ve uyusmazlik ¢6ztimiinde hangi yontemin kullanil-
mas1 gerektigi giiniimiizde en ¢ok irdelenen husus olarak karsimiza ¢ikmakta-
dur. Bilindigi tizere uyusmazlik ¢6ziimiiniin birgok sag ayag vardir. Bu hususta en
dikkat edilmesi gereken, ele alinan uyusmazhk bir ticari sirket, banka/finans ku-
rulusu yahut bir sermaye piyasas1 kurulusuna mu aittir. Diger yandan, elektronik
para ve 6deme kuruluglarinin, ¢alisma prensipleri vb. hususlar agisindan kendi
i¢inde farkli dinamikleri s6z konusudur. Bu dogrultuda uyusmazhk ¢6ziimiinde
ilk atilacak adim, uyusmazligin dogru vasiflandirilmasina iliskin olmalidur.

Ikinci olarak anilan sirketlerin galisma prensipleriyle uyarh olarak isbu sir-
ketlerin yapisal olarak gereken bicimde analiz edilmesi uygun olacaktir. S6z
konusu sirketler icin likiditenin korunmasi ve giiglii sermaye prensipleri dog-
rultusunda hareket edilmesi en 6nemli unsurdur. Bu hususta ise banka-finans ku-
ruluglarina kararlarinda, emniyet, verimlilik ve seyyaliyet prensipleri eslik etme-
lidir. Karsiliklar ise bu kuruluslar i¢in bir diger 6nemli sag ayagidur.

Uyusmazlik ¢6ziimiinde ticari uyusmazhgn taraflar1 agisindan uyusmazh-
gin hangi kriterlere dayanarak ¢éziimlenecegi en hassas husus olup, bu dogrultu-
da uygun kriterlere dayanarak ihtilafin ¢6ziimi igin hem sirketler/banka/finan-
sal kuruluglar1 hem de kars: yan tarafindan arabulucu egliginde dogru adimlar
atilmast tavsiye edilmektedir. Ilave olarak karmagik ve bityitk meblagh uyusmaz-
liklarda uyusmazliklarin ¢6ziimiinde karar agaci analizinin kurgulanmasinda tek-
noloji ekseninde hareket edilmesi taraflar i¢in pragmatik fayda saglayacaktir.

Bu ¢ercevede arabulucunun konuya iliskin olarak taraflar ve/veya vekilleriy-

le birlikte ¢aligmas: gerekmektedir. Iste bu sebeple s6z konusu Tebligimde;

* IMI Certified Arabulucu-Hakem, Ankara Barosu. ORCID: 0000-0002-7539-4716.

—207 —



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

o Ticari uyusmazhigin ¢oziimiinde fayda -maliyet analizi kriterinin nasil
kullanmas: gerektigi, bu kriterin kullanilmasinin getirecegi yararlar ile
konuya dair karsilagtirmali analizlere yer verilmis,

«  Ihtilafin risklerinin dogru anlagilmasi, tanimlanmas ve risk istahinin 61-
ciilmesine dair dayanak olarak alinacak hususlara y6nelik ayrintili bilgi
aktarilmis,

«  Ihtilafin ¢éziimiinde neden karar agaci analizine bagvurulmas gerekti-
gi anlatilmus,

o Karmagik ve biiyiik montanh uyusmazliklar 6zelinde yapilacak karar
agaci analizlerinde ise yapay zeké tandansh uygulamalarin yaratacag:
katma degere vurgu yapilarak, uygulamaya dair pratik bilgi ve degerlen-
dirmelere yer verilmistir.

Ote yandan, ihtilaflarin yargi yoluna taginmasi halinde davalarin miimkiin
olan en kisa siirede sonuglanmasi makul siirede yargilanma hakkinin bir gere-
gi olup, son yillarda Adalet Bakanlig: tarafindan ¢ikarilan Strateji Belgeleri de bu
hususu teyit etmektedir. Bu dogrultuda arabuluculuk yarg: yoluna nazaran bir al-
ternatif uyusmazlik ¢6ziim yontemi olup, sistemimize katkilar1 hepimizin malu-
mudur. Ancak, iilkemizde uygulanmakta olan dava sart1 arabuluculuk yontemi
vasitasiyla ise taraflar, ihtilaflarini mahkemeye gitmeden en kisa siirede ¢6zme
firsatina kavugmakta ve boylece yargilama agamasindaki gereksiz zaman kaybi
riskini bertaraf etmektedirler.

Bu itibarla arabuluculugun ticari uyusmazliklar bazinda ekonomiye olan
katkilar1 ekseninde, hangi maliyetlerin minimuma indirilecegi, ¢ikabilecek han-
gi firsatlarin kurumsal kapasitenin artirilmasina hizmet edecegi hususlari sorgu-
lanmals, ¢6ziim segenekleri arastirilmalidir. Ilave olarak etkinlik, verimlilik ve siir-
diirtilebilirlik kavramlar: ekonominin temel dinamo taglari olarak ticari hayattaki
oyuncular i¢in de vazgecilmez niteliktedir. Bunlara hesap verilebilirlik ve seffaf-
lik ilkeleri eslik etmektedir. Dolayisiyla s6z konusu kavram ve ilkeler yukarida da
agikladigimuz tizere ticari uyusmazhklarin ¢6ziimiinde 6nemli rol oynamakla kal-
may1p, sonuglari itibariyle de ekonomik dengeleri etkilemektedir. Bu yiizden de
konuya hassasiyetle yaklagilmasi elzem goriilmektedir.

Agikladigimiz nedenlerle isbu Sempozyum vasitasiyla, ilgililer ticari uyus-
mazliklarin ¢6ziimiinde bir etki analizi yontemi olarak fayda-maliyet analizi ve
risk analizini nasil kullanmalar: gerekecegine vakif olacak, toptan faydalarini ana-
liz edebilecek, karar agamasinda etkin ve efektif bir yontem olarak kullanilabi-

lecek karar agaci analizi yonteminin detaylarina ve sonuglarina dair bilgi sahibi
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olacak, karmagik ve bityiik hacimli uyusmazliklar icin ise, sunulan 6rnekler ba-
zinda yapay zeka tandansh uygulamalarin bu analiz yontemi i¢in yaratacag: pozi-
tif ivmeyi, yakalama sansina sahip olacaklardur.

Anahtar Kelimeler: Ticari Arabuluculuk, Fayda-Maliyet Analizi, Risk Anali-
zi, Karar Agac1 Analizi, Yapay Zeka Tandansh Uygulamalar.
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The Contribution of Commercial Mediation to
the Economy through Cost-Benefit Analysis,
Risk Analysis, and Technology

Commercial disputes and the appropriate method for dispute resolution
are among the most debated issues today. As is known, dispute resolution has
many pillars. The most important consideration is whether the dispute concerns
a commercial company, a bank/financial institution, or a capital market institu-
tion. Furthermore, electronic money and payment institutions have their own
distinct dynamics in terms of their operating principles, etc. Therefore, the first
step in dispute resolution should be the correct characterization of the dispute.

Secondly, it would be appropriate to analyze these companies structurally,
in accordance with their operating principles. Maintaining liquidity and operat-
ing within strong capital principles are crucial elements for these companies. In
this regard, banks and financial institutions should be guided by the principles
of security, efficiency, and liquidity in their decisions. Provisions are another im-
portant pillar for these institutions.

In dispute resolution, determining the criteria by which a commercial dis-
pute will be resolved is the most crucial aspect for the parties involved. There-
fore, it is recommended that both companies/banks/financial institutions and
the opposing party take the right steps, with the assistance of a mediator, to re-
solve the dispute based on appropriate criteria. Additionally, in complex and
high-value disputes, utilizing technology in the design of decision tree analysis
will provide pragmatic benefits for the parties involved.

In this context, the mediator needs to work with both the parties and/or
their lawyers on the matter. Thereafter, I provide practical information and eval-
uations regarding the updated applications in my paper as follows:

« How the cost-benefit analysis criterion should be used in resolving

commercial disputes, the benefits of using this criterion, and compara-

tive analyses on the subject are included,

—211—



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

o Detailed information is provided on the issues to be taken as a basis for
correctly understanding and defining the risks of the dispute and meas-
uring risk appetite,

«  The reasons why decision tree analysis should be used in resolving dis-
putes are explained,

o The added value of the artificial intelligence-oriented applications will
create in decision tree analyses to be conducted specifically for complex
and large-scale disputes are emphasized.

On the other hand, when disputes are brought to court, the swift resolu-
tion of cases is a requirement of the right to a trial within a reasonable time, and
the Strategy Documents issued by the Ministry of Justice in recent years con-
firm this. In this context, mediation is an alternative dispute resolution method
to court proceedings, and its contributions to our system are well known. How-
ever, through the mandatory mediation method called as “a condition for filing
a lawsuit” currently implemented in our country, parties have an opportunity to
resolve their disputes in the shortest possible time without going to court, thus
eliminating the risk of unnecessary time loss during the litigation process.

In this regard, the contributions of mediation to the economy in the con-
text of commercial disputes should be examined, focusing on which costs can be
minimized and which opportunities can contribute to increasing institutional ca-
pacity; solution options should be explored. Additionally, the concepts of effec-
tiveness, efficiency, and sustainability are indispensable for players in commer-
cial life as fundamental driving forces of the economy. These are accompanied by
the principles of accountability and transparency. Therefore, as explained above,
these concepts and principles not only play a significant role in resolving com-
mercial disputes but also affect economic balances in terms of their consequenc-
es. For this reason, a sensitive approach to the subject is deemed essential.

For the reasons explained above, through this Symposium, participants
will become familiar with how to use cost-benefit analysis and risk analysis as
impact analysis methods in resolving commercial disputes, analyze their over-
all benefits, gain knowledge about the details and results of decision tree analy-
sis, a method that can be used as an effective and efficient approach in the deci-
sion-making process, and, for complex and large-volume disputes, will have the
opportunity to grasp the positive momentum that Al-oriented applications can
create for this analysis method, based on the examples presented.

Keywords: Commercial Mediation, Cost-Benefit Analysis, Risk Analysis,
Decision Tree Analysis, Al- Oriented Applications.
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Giincel Yargi Kararlar1 Isiginda Bireysel
Is Uyusmazliklarindaki Ihtiyari Arabuluculuk
Siirecinde Usule Aykiriliga Iligkin Bir Degerlendirme

Dr. Ogr. Uyesi Nazli Elbir*

Tirkiye'de arabuluculuk yasal temele 2012 senesinde 6325 sayilh Hukuk
Uyugmazhiklarinda Arabuluculuk Kanunu (HUAK)' ile kavugmus, “dava sart1”
arabuluculuk kurumu ise 2017 senesinde HUAK ta yapilan degisiklik ve 7036 sa-
yili Is Mahkemeleri Kanunu'ndaki (IMK)? diizenlemelerle kabul edilmistir. Boy-
lece “dava sart1 arabuluculuk” ile “ihtiyari arabuluculuk” ayrimi ortaya ¢ikmugtir.®
IMK m. 3’e gdre isci-igveren iligkilerinde dava sart1 arabuluculuga tabi uyusmaz-
liklar “Kanuna, bireysel veya toplu is s6zlesmesine dayanan is¢i veya igveren ala-
cag1 ve tazminati ile ise iade talebiyle agilan davalar” ve “bu alacak ve tazminat-
la ilgili itirazin iptali, menfi tespit ve istirdat davalar1”dir. Ancak burada esas olan
yargt yoluna bagvurmadan 6nce uyusmazhgi arabuluculukta ¢ézmeye galigmug
olmaktir. Bu nedenle hélen, is uyusmazliklar1 bakimindan ihtiyari arabuluculuk
yoluna bagvurmak miimkiin kabul edilmektedir.*

Ihtiyari arabuluculukta, dava sartindakinden farkl olarak arabuluculuk sii-
reci taraflarin ortak iradesiyle baglatilmaktadir (HUAK m. 3). Ayrica, arabulucu-
luk faaliyeti mutlaka “tarafsiz” arabulucular tarafindan yiiritiliir. Arabulucunun

tarafsizliginin saglanmasi ve uyusmazhigin taraflarinin bu konuda giivenlerinin

*

Dr. Ogr. Uyesi , Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Is ve Sosyal Giivenlik
Hukuku Ana Bilim Dali. E-posta: nazli.elbir@ogu.edu.tr; nazelbir@gmail.com, ORCID:
0000-0001-7167-7949.

1 RG.07.06.2012/6325.

RG. 25.10.2017/30221.

3 Faruk Barnig Mutlay, “Is Hukukunda Zorunlu Arabuluculuk,” icinde Is Hukukunda Geng
Yaklagimlar I1I, ed. Tankut Centel (Istanbul: On Iki Levha Yayincilik, 2018), 29-39; Han-
de Giil Kiigiikkaya, Bireysel Is Hukukunda Arabuluculuk (Istanbul: On Iki Levha Yaymcilik,
2023).195.

4 Talat Canbolat, “Is Hukuku Bakimindan Arabuluculuk,” iginde Arabuluculugun Geligtirilmesi

Uluslararast Sempozyumu, 6-7 Aralik 2018 (Ankara, 2018), 95; Omer Ekmekgi, Muhammet

Ozekes, Murat Atali ve Vural Seven, Hukuk Uyusmazliklarimda Arabuluculuk, 2. bask: (Istan-

bul: On Iki Levha Yayincilik, 2019), 284.
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korunmasi, arabulucuyla taraflar arasinda menfaat catigmasi bulunmamasi,
bu hususlara iligkin taraflarin aydinlatilmasi da siirece iliskin bir zorunluluktur
(HUAK m. 9 ve 11 ile “Tiirkiye Arabulucular Etik Kurallar1”).® Bireysel is uyus-
mazhiklarinda taraflarin halen ihtiyari arabuluculuga basvurabilmeleri, arabulu-
culuktaki iradilik ilkesi geregi isabetli bir uygulama olsa da siirecin aslinda igvere-
nin uygun gordigii bicimde yonlendirilerek, HUAK taki usul ve ilkelere aykri,
bunun neticesinde ig¢inin sakatlanmig veya ashnda gercegi yansitmayan iradesiy-
le bir anlagmaya varilmasina yol acabilmektedir.®

Arabuluculukta “tzerinde anlagilan hususlar hakkinda taraflarca dava” agila-
mayacagt HUAK m. 17'de 6ng6riilmustiir. Su hélde, arabuluculuk faaliyeti ve so-
nucunda anlagmaya varilmas: taraflar bakimindan ciddi ve geri doniilmez etkilere
sahip olacaktir. Arabuluculukta anlagmaya varilmasi halinde diizenlenen anlagma
belgesi esasen bir 6zel hukuk sézlesmesi niteligindedir.” Bu sozlesme, ibraname,
sulh sézlesmesi gibi tipik bir sézlesme olabilecegi gibi ismsiz (atipik) bir sozles-
me de olabilir.® Her haliikirda, bir 6zel hukuk sozlesmesi olmasi sebebiyle once-
likle 6098 say1li Tiirk Borglar Kanunu'nun’ (TBK) 27-28. maddelerine uygun ve
30-39. maddeleri uyarinca sakatlanmamis olmasi gerekir. Boyle bir sakathgin veya
HUAK ta yer alan arabuluculuk faaliyetinin yiiriitiilmesi ile arabulucunun uymast
gereken usul ve esaslara iligkin emredici hitkiimlere aykirihigin varlig: halinde anlas-
ma belgesi bakimindan kesin hiikiimsiizliik ve iptal edilebilirlik yaptiriminin uygu-
lanmasi miimkiindiir' ve Yargitay'in bu yonde muhtelif kararlar1 mevcuttur."

5 Seda Ozmumcu, “Arabuluculukta Tarafsizlik flkesinin Goriiniimii ve Etik Kurallar Cerceve-
sinde Degerlendirilmesi,” Indnii Universitesi Hukuk Fakiiltesi Dergisi 10, no. 1 (2019): 272-
73; Sevil Dogan ve Alper Yilmaz, “Is Uyusmazliklarinda Arabuluculuk Anlagma Belgesinin
Gegersizligine Yol Agan Sebeplerin Yarg: Kararlar Isiginda Degerlendirilmesi,” Ankara Hact
Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi 29, no. 4 (2025): 1096.

6 Levent Akin, “Ikinci Yilinda Dava Sarti Arabuluculuk Alaninda Gelismeler ve Oneriler,” Sos-
yal Giivenlik Dergisi 10, no. 1 (2020): 16.

7 Ahmet M. Kilicoglu, Arabuluculuk Sozlesmeleri, 2. baski (Ankara: Turhan Kitabevi, 2021),
89; Bireysel Is Hukukunda Arabuluculuk, 257 vd.; Dogan ve Yilmaz, “Is Uyusmazhklarinda
Arabuluculuk Anlagma Belgesinin Gegersizligi,” 1887-88; Faruk Baris Mutlay, “Is Hukukun-
da Zorunlu Arabuluculuk,” icinde Is Hukukunda Geng Yaklastmlar III, ed. Tankut Centel
(Istanbul: On Iki Levha Yayincilik, 2018), 43; Seda Bas, “6356 Sayili Kanun ile Ongériilen
Dava Agma Yasaginin Bir Istisnasi Olarak Arabuluculuk Anlagma Belgesinin Iptali,” Inénii
Universitesi Hukuk Fakiiltesi Dergisi 13, no. 1 (2022): 179.

8 Emel Badur, “Arabuluculuk Anlagma Belgesinin Bor¢lar Hukuku A¢isindan Degerlendiril-
mesi,” Uyusmazlhik Mahkemesi Dergisi 9, no. 18 (2021): 67.

9 RG.04.02.2011/27836.

10 Dogan ve Yilmaz, “Is Uyusmazliklarinda Arabuluculuk Anlasma Belgesinin Gegersizligi,”
1902; Kiligoglu, Arabuluculuk Sozlesmeleri, 130 vd.; Bas, “Arabuluculuk Anlagma Belgesinin
Iptali,” 180.vd.

11 Y9HD, 26.02.2025, E. 2024/14545, K. 2025/2031; YOHD, 28.11.2024, E. 2024/12900,
K. 2024/15377; bu hususlar vurgulanarak ihtiyari arabuluculuk siirecinin usuliine uygun
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Dava sart1 arabuluculuktan 6nceki bir dsnemde gerceklesen bir olaya iliskin
bir dosyada Yargitay'? davaci is¢inin arabulucuya bagvurusuna iligkin bir belge
bulunmadigini, ayni uygulamanin ayni anda tig yiiz kadar is¢iye yapildigini, da-
vaci is¢inin arabulucunun isverenin avukati oldugu beyaninda bulundugunu ve
iscilerin bu konuda bilgilendirilmedigini, her iki tarafin da igyerinde iscilere an-
lagma tutanagi imzalatildiginin ve hatta hi¢ gértisme yapilmadiginin belirttigini,
olmasi gerekenden ¢ok diisitk arabuluculuk ticreti belirlendigini dikkate alarak
gegerli bir arabuluculuk faaliyeti yturatilmedigi gerekcesiyle hukuken gegerli bir
anlagma yapilmadig sonucuna ulagmugtir.

Yargitay’in 2023 tarihli bir kararina" konu olan bir olayda is sozlesmesi igve-
ren tarafindan feshedilen bir ig¢iye bilgilendirme yapilmadan, igyerinde birtakim
belgeler imzalatilarak dava sart1 hitkiimlerine gore degil ama ihtiyari arabulucu-
luk gerceklestirilmistir. Arabuluculuk anlagma belgesinin iptali i¢in agilan davada
stirecin hukuka uygun yiratilip yiritilmedigi degerlendirilmis, “aydinlatma”
yukiimlilaginiin yerine getirilmedigi, is¢inin arabuluculuga bagvurulmasina yo-
nelik bir talebi bulunmadigs igin HUAK1n 3, 9 ve 11. maddelerine aykar: bir sii-
reg yuritildagi sonucuna ulagilmigtir. Bagka bir karara'* konu olayda davaci isci
zorla ve kendisinin talebi bulunmadig1' halde ayni zamanda daval isverenin avu-
kat1 olan arabulucuya gotiiriilerek kendisine yeterli agiklama yapilmaksizin zor-
la anlagma imzalatildigini ileri stirmiis, yargilama neticesinde yine HUAK'mn 3, 9
ve 11. maddelerine aykirilik nedeniyle ihtiyari arabuluculuk anlagma belgesinin
kesin olarak hitkiimsiiz oldugu tespit edilmigtir. Benzer bir kararda,'® davacr isci-
nin arabulucunun se¢iminde s6z hakki sahibi olmamasi ve bu hususa arabulucu-

nun dahi dikkat etmemis olmasi, goriismenin isyerinde telekonferans araciligryla

yuriitildagi yoniindeki 6rnek kararlar igin bkz. YOHD, 09.09.2024, E. 2024/8846, K.
2024/11005; YOHD, 01.07.2025, E. 2025/4942, K. 2025/5661; YOHD, 23.10.2023, E.
2023/10079, K. 2023/15580, www.kazanci.com.

12 Y9HD, 11.06.2019, E. 2019/3694, K. 2019/13040 (www.kazanci.com).

13 Y9HD, 19.09.2023, E. 2023/8415, K. 2023/12340 (www.kazanci.com).

14 Y9HD, 30.11.2023, E. 2023/12759, K. 2023/18694 (www.kazanci.com).

15 Ozellikle de bir isci-igveren uyusmazliginda iscinin arabuluculuga bagvurma yoniinde bir
iradesi olup olmadig: dikkate alinmaktadir (Dogan/Yilmaz, 5.1905). Nitekim, “[ ... ] arabu-
luculuk siirecinin davacinin bagvurusu ile bagladiginin, bagvuru belgesinden arabulucunun
taraflarca secildiginin, arabulucu belirleme belgesi kapsamindan arabuluculuk gériigmesi-
nin goérevlendirilen arabulucunun biirosunda taraflarin katilmas: ile gergeklestirildiginin,
taraflarin imzasini tagtyan bilgilendirme tutanagindan goriismeye gecilmeden arabuluculuk
stirecine iligkin bilgilendirmenin arabulucu tarafindan yapildiginin tespit edildigi, arabulu-
culuk son tutanaginda siirecin anlagmayla sonug¢landiginin belirtildigi” gerekgesiyle siirecin
HUAK hiikiimlerine aykir ytriitildagi hususlarinin ispatlanamadigi sonucuna ulagilmigtir
(Y9HD, 24.06.2024, E. 2024/6726, K. 2024/9933, www.kazanci.com).

16 Y9HD, 29.09.2025, E. 2025/5726, K. 2025/7066 (www.kazanci.com).
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yapilmus olmasi, arabulucunun aydinlatma yikimliligini yerine getirmemis
olmasi nedenleriyle yine ihtiyari arabuluculuk siirecinin ve dolayisiyla imzala-
nan anlagma belgesinin usuliine aykir1 ve gecersiz oldugu yoniinde hiikiim ku-
rulmustur.

Biitiin bu kararlarda ihtiyari arabuluculuk siirecinin usuliine uygun olmadi-
g1 tespitinde dikkat gekilen hususlar sunlardir:

«  Arabuluculuga bagvurunun is¢inin iradesiyle gerceklesmemis olmasi,

o Arabulucunun igveren tarafindan secilmis hatta isverenin avukati olmasi,

o Arabuluculuk faaliyetinin isyerinde veya igverenin uygun gérdigii bir
yerde yiiriitilmis olmasi,

« Isciye arabulucu tarafindan gerekli ve yeterli bilgilendirmelerin yapil-
mamus, dolaysiyla aydinlatma yikiimliliginiin yerine getirilmemis
olmasi,

«  Ihtiyari arabuluculugun taraflardan birinin (iscinin) iradesi bulunmak-
s1zin dolayisiyla iradilige aykari, aydinlatma yiikiimliliigi yerine getiril-
meksizin ve bunlara bagli olarak da arabulucunun tarafsizhigi konusun-
da siiphe uyandiracak bi¢cimde gergeklestirilmis olmas.

Sonug olarak, ihtiyari arabuluculukta yiritilecek siirecin usulii dava sart:
arabuluculuktakinden daha esnek oldugu i¢in bu usule aykirilik bulundugunun
ileri siiriilmesi ¢ok olasidir. Dahas: isci-igveren iligkilerinin yapisi dikkate alin-
diginda boyle aykiriliklarin gergeklesmesi ve arabuluculuk faaliyetinin usulsiiz,
sonugta varilan anlagmanin da bu nedenle gecersiz olmasi miimkiindiir. Bu ne-
denle, aslinda sadece ihtiyari degil ama dava sart1 arabuluculuk i¢in de 6nerilen,
iscinin arabuluculuk siireci boyunca mutlaka bir avukat tarafindan temsil edilme-
si kosulu getirilmesi bu gibi usulsiiz uygulamalarin ve dolayisiyla ihtilaflarin 6n-
lenmesi igin faydali olabilecektir."”

Anahtar Kelimeler: Thtiyari arabuluculuk, dava sart1 arabuluculuk, bireysel

is uyusmazliklari, arabulucunun tarafsizlig1.

17 Canbolat, “Is Hukuku Bakimindan Arabuluculuk,” 97.
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An Evaluation of Procedural Irregularities in the
Voluntary Mediation Process for Individual Labour
Disputes in Light of Recent Judicial Decisions

In Turkey, mediation became legally established in 2012 with the Mediation
Law in Legal Disputes (MLLD) No. 6325. The institution of mediation as a ‘lit-
igation condition’ was accepted in 2017 with amendments to MLLD and regula-
tions in the Labour Courts Law No. 7036 (LCL). Thus, the distinction between
“mediation as a litigation condition” and “voluntary mediation” emerged. Ac-
cording to Article 3 of the LCL, disputes subject to mediation as a ‘litigation con-
dition’ in employee-employer relations are ‘lawsuits filed for employee or em-
ployer receivables and compensation based on the law, individual or collective
labour agreements, and requests for reinstatement’ and ‘lawsuits for the cancel-
lation of objections related to these receivables and compensation, negative de-
termination and restitution. However, the essential point here is that an attempt
must have been made to resolve the dispute through mediation before taking le-
gal action. For this reason, it is still considered possible to resort to voluntary me-
diation for labour disputes.

In voluntary mediation, unlike in mediation as a ‘litigation condition, the
mediation process is initiated by the mutual consent of the parties (MLLD Art.
3). Furthermore, mediation activities must be conducted by ‘impartial’ media-
tors. Ensuring the impartiality of the mediator and protecting the confidence of
the parties to the dispute in this regard, ensuring that there is no conflict of inter-
est between the mediator and the parties, and informing the parties about these
matters are also mandatory requirements for the process (MLLD Art. 9 and 11
and the ‘Ethical Rules for Mediators in Turkey’). Although it is an appropriate
practice for the parties to individual labour disputes to still be able to resort to
voluntary mediation, in accordance with the principle of voluntariness in medi-
ation, the process may actually be directed in a manner deemed appropriate by
the employer, contrary to the procedures and principles set out in MLLD, which
may result in an agreement being reached with the employee’s impaired or actu-

ally unrealistic will.
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MLLD Article 17 stipulates that ‘no lawsuit may be filed by the parties re-
garding the matters agreed upon’ in mediation. Therefore, the mediation activity
and the resulting agreement will have serious and irreversible effects on the par-
ties. The agreement document drawn up upon reaching an agreement in media-
tion is essentially a private law contract. This contract may be a typical contract
such as a release agreement or a settlement agreement, or it may be an unnamed
(atypical) contract.

In any case, as it is a private law contract, it must first comply with Articles
27-28 of the Turkish Code of Obligations No. 6098 and not be invalidated in ac-
cordance with Articles 30-39. In the event of such invalidity or a violation of the
mandatory provisions regarding the conduct of mediation activities set out in
the MLLD and the procedures and principles to be followed by the mediator, the
agreement document may be subject to definitive nullity and revocability, and
there are various decisions of the Supreme Court in this regard.

In a case concerning an event that occurred prior to the establishment of
mediation as a ‘litigation condition, the Supreme Court found that there was no
document regarding the claimant employee’s application to the mediator, that
the same procedure was applied to approximately three hundred employees at
the same time, that the claimant employee stated that the mediator was the em-
ployer’s lawyer and that the employees were not informed about this, that both
parties stated that the employees were made to sign an agreement at the work-
place and that no meeting had even taken place, and that the mediation fee was
set at a level much lower than it should have been. Considering these factors, the
Supreme Court concluded that no legally valid agreement had been reached on
the grounds that no valid mediation activity had been carried out.

In a case subject to a 2023 Supreme Court decision, an employee whose
employment contract was terminated by the employer was not informed, and
certain documents were signed at the workplace, but voluntary mediation was
conducted rather than mediation in accordance with the provisions of the law-
suit. In the lawsuit filed for the cancellation of the mediation agreement docu-
ment, the legality of the process was evaluated, and it was concluded that the
process was conducted in violation of Articles 3, 9, and 11 of the MLLD, as the
duty to provide information was not fulfilled and the employee did not request
mediation. In another case, the claimant employee alleged that he was forcibly
taken to the mediator, who was also the defendant employer’s lawyer, without
his request, and was forced to sign an agreement without sufficient explanation.

As a result of the proceedings, it was determined that the voluntary mediation
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agreement document was definitively invalid due to its non-compliance with Ar-
ticles 3, 9, and 11 of the HUAK. In a similar ruling, it was ruled that the volun-
tary mediation process and, consequently, the signed agreement document were
irregular and invalid because the claimant employee had no say in the appoint-
ment of the mediator and the mediator himself did not pay attention to this is-
sue, the meeting was held at the workplace via teleconference, and the mediator
failed to fulfil his duty to provide information.

In all these decisions, the following points were highlighted in determining
that the voluntary mediation process was not in accordance with the procedure:

«  The application for mediation was not made at the employee’s will.

«  The mediator was chosen by the employer and was even the employ-
er’s lawyer.

«  The mediation activity was conducted at the workplace or at a location
deemed appropriate by the employer.

o The mediator failed to provide the employee with the necessary and
sufficient information.

« The voluntary mediation was conducted without the will of one of
the parties (the employee), thus contrary to the principle of voluntari-
ness, without fulfilling the obligation to provide information, and con-
sequently in a manner that raises doubts about the mediator’s impar-
tiality.

Consequently, it is highly probable that a violation of procedure will be al-
leged, as the procedure to be followed in voluntary mediation is more flexible
than that in mediation as a “litigation condition.” Moreover, considering the
structure of employer-employee relations, such non-compliance is possible,
and the mediation activity may be irregular, ultimately rendering the agreement
reached invalid. Therefore, it would be beneficial to introduce the requirement
that the employee must be represented by a lawyer throughout the mediation
process, which is actually recommended not only for voluntary but also for me-
diation as a “litigation condition,” in order to prevent such irregular practices
and, consequently, disputes.

Keywords: Voluntary mediation, mediation as a ‘litigation condition) indi-

vidual labour disputes, the mediator’s impartiality.
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Tiirkiye ve Azerbaycan’da Bireysel
Is Uyusmazliklarinda Arabuluculuk

Dr. Ogr. Uyesi Yeliz Yiicel*

Arabuluculuk, alternatif bir uyusmazhk ¢oziim yontemi olarak diinya ge-
nelinde yayginlastig: gibi Tiirk diinyasinda da giderek 6nem kazanmaktadir. Ni-
tekim 2010’lu yillarda sirastyla Kazakistan, Tiirkiye, Kirgizistan, Ozbekistan ve
Azerbaycan'da arabuluculuk kanunlar yirirlige konulmustur. Ayrica, 10467 sa-
yili ve 06.10.2025 tarihli Cumhurbagkani Karari ile merkezi Ankara'da olmak ve
uluslararasi faaliyette bulunmak tizere Tiirk Diinyas: Arabulucular Birligi'nin ku-
ruldugunu da belirtmek gerekir.

Arabuluculugun Tirk diinyasinda artan 6nemi de gozetilerek, bu ¢aligma
kapsaminda Tiirkiye ve Azerbaycan'da bireysel is uyusmazliklarindaki arabulu-
culuk sistemlerinin kargilagtirmali bir incelemesi yapilacaktir. Boylece mevcut
sistemlerin olumlu ve olumsuz yonleri ve bu gergevede yapilmasi gereken reviz-
yonlar tizerinde tartigilabilecektir. Bu analiz Tiirkiye ve Azerbaycan disinda kalan
diger Tiirk devletleri acisindan da katk: saglayabilecektir.

Hukukumuz bakimindan arabuluculuk, esasen 2012 yilinda yurirlige gi-
ren 6325 sayili Hukuk Uyugmazliklarinda Arabuluculuk Kanunu (HUAK) ile
diizenlenmekte ve ihtiyari bir uyusmazlik ¢6ziim y6ntemi olarak konumlandiril-
maktadir. Nitekim amilan Kanun'un 3. maddesinde, arabuluculugun temel ilkele-
rinden olan géniilliilik (iradilik) ilkesi agik¢a vurgulanmaktadur.

Azerbaycan'da ise 2019 yilinda Mediasiya Hagqinda Qanun (Arabulucu-
luk Hakkinda Kanun) yiiriirliige girmistir. Bu Kanun'da da arabuluculuk, ihtiya-
ri bir uyugmazlik ¢6ziim yontemi olarak diizenlenmektedir. Nitekim s6z konusu
Kanun'un 4. maddesinde arabuluculugun temelilkeleri arasinda gonulliliik ilkesi

agikca belirtilmektedir. Yine S. maddede de goniilliliik ilkesi vurgulanmaktadur.

*  Dr. Ogr. Uyesi, Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi. E-posta: yyucel@
fsm.edu.tr., ORCID: 0000-0001-5374-9179 E-posta: yyucel@fsm.edu.tr.
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Gerek HUAK ta gerekse Mediasiya Haqqinda Qanun'da arabuluculugun di-
ger temel ilkeleri olan gizlilik ve taraflar arasinda esitlik ilkelerinin de agik¢a diizen-
lendigi ve bu agidan her iki kanun arasinda paralellik bulundugu da ifade edilmeli-
dir. Aymi1 zamanda, HUAK'1n 16. maddesinin 2. fikrasina gére arabulucuya bagvuru,
zamanagimi ve hak digiirtici siireleri durdurmaktadir. Buna paralel bir hitkiim Me-
diasiya Hagqinda Qanun'un 35. maddesinin ilk fikrasinda da yer almaktadr.

Bireysel is uyusmazhklar s6z konusu oldugunda ise hem Tiirkiye hem de
Azerbaycan mevzuatinda arabuluculukla ilgili 6zel diizenlemelere yer verilmek-
tedir. [lk olarak hukukumuzdaki tabloya deginecek olursak; éncelikle 25.10.2017
tarihli Resmi Gazete'de yayimlanan 7036 sayili Is Mahkemeleri Kanunu'nun
(IMK) 3. maddesinin ilk fikrasini ele almak gerekir. S6z konusu hiikiimde “kanu-
na, bireysel veya toplu is sozlesmesine dayanan isci veya isveren alacag ve tazmi-
nati ile ige iade talebiyle acilan davalarda” arabulucuya bagvurulmas: bir dava sart:
olarak diizenlenmistir. Boylece, s6z konusu bireysel is uyusmazliklar: bakimindan
arabuluculuk zorunlu hale getirilmistir. IMK’nin genel gerekgesine bakildiginda,
bu diizenlemedeki temel amacin uyugsmazliklarin kisa siire i¢inde ¢6ziimlenme-
sini saglamak ve i mahkemeleri ile Yargitay'in is yiikiini azaltmak oldugu goril-
mektedir. Bununla birlikte, bireysel is uyusmazliklarinda arabulucuya bagvurunun
zorunlu hale getirilmesi, is hukukunun yapisinin bu duruma uygunlugu basta ol-
mak tizere, doktrinde siiregelen tartigmalarin yapilmasina yol agmustur.

Azerbaycan'da ise 9mak Macallasi'nin (Is Kanunu) 294. maddesinin ilk fik-
rasina gore kural olarak tiim bireysel is uyusmazliklarina dogrudan mahkemeler
bakmaktadir. Ancak s6z konusu maddenin son fikrasina gére Mediasiya Haqqun-
da Qanun’un 27. maddesi uyarinca bireysel is uyusmazliklari arabuluculuk yo-
luyla da ¢6ztimlenebilir ve mahkemeye bagvurmadan 6nce taraflarin arabulucu-
lugun 6n oturumuna katilmasi gerekir. 9moak Macallasi’nin 294. maddesinin son
fikrasinin, agagida ele alinacak olan Mediasiya Hagqinda Qanun’un 27. maddesi
ile uyumlu oldugu gorilmekle beraber, 294. maddenin amilan fikralarinin kendi
iclerinde bir uyumsuzluga distugi de ifade edilmektedir.

Mediasiya Hagqinda Qanun’un 27. maddesi “emek miinasebetlerinden’,
yani is iliskilerinden kaynaklanan uyusmazliklar bakimindan arabuluculugu di-
zenlemektedir. Buna gore bireysel ve toplu is uyusmazliklar1 s6z konusu oldu-
gunda arabuluculuk yoluna bagvurulmas: mimkiindir. Kanun'un 28. maddesi
ise “6n oturum” prosediirtiini diizenlemektedir. Bu agidan Azerbaycan'daki sis-
tem, bizim sistemimizden farkhilastig1 icin s6z konusu 6n oturum prosediirii-
ne yakindan bakmak faydali olacaktir. Anilan maddenin ilk fikrasinda, aile ve ig

uyusmazliklari s6z konusu oldugunda taraflarin, mahkemeye bagvurmadan 6nce
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arabuluculugun 6n oturumuna katilmalar1 gerektigi ifade edilmektedir. Burada,
ilgili uyusmazliklarin alt tiirleri bakimindan bir ayrima gidilmedigi i¢in 6n otu-
rum prosediiriiniin tiim bireysel is uyusmazliklar: i¢in gecerli oldugu sonucuna
varilmaktadir. Diger yandan, anilan fikra uyarinca taraflarin arabuluculuk oturu-
muna katilmak i¢in birlikte bagvurmalar1 durumunda 6n oturumun yapilmasi zo-
runlu degildir. S6z konusu maddenin 2. ve 3. fikralarinda ise arabulucunun tayi-
ni meselesi diizenlenmektedir. Bu gergevede 2. fikraya gore 6n oturum, taraflarin
kargilikl olarak iizerinde anlagtig1 arabulucu (mediator) veya arabuluculuk ku-
rulusu (mediasiya toskilat) tarafindan yiiritiilecektir. Taraflarin arabulucu ya da
arabuluculuk kurulugu konusunda anlagamamasi halinde arabulucunun nasil ta-
yin edilecegi ise 3. ve 4. fikralarda detaylica diizenlenmektedir. On oturumla ilgili
diger detaylar ise Mediasiya Hagqinda Qanun’un 29. maddesinde ele alinmakta-
dir. Bu gergevede taraflar, bu oturumdan sonra arabuluculuga devam etmek ister-
lerse arabuluculuk siirecinin uygulanmasina iligkin s6zlesme imzalanir ve siireg
24. maddeye uygun olarak devam ettirilir. Ancak taraflardan en az biri arabulucu-
luk stirecini devam ettirmek istemiyorsa 6n oturumdan sonra siirecin devam et-
tirilmemesine iligkin belge hazirlanir.

Taraflarin arabuluculuk siirecine devam etmeleri durumunda Mediasiya
Haqqinda Qanun’un 24. maddesi uygulama alani bulacas icin arabuluculugun
stiresi agisindan da bu maddeye bakmak gerekecektir. Anilan maddenin son fik-
rasinda arabuluculuk faaliyetinin 30 giinii agmayacagi, ancak uyusmazhgin kar-
magiklig1 kargisinda 30 giine kadar ek siire taninabilecegi belirtilmektedir. Ara-
buluculuk siirecinin yirttilmesine iligkin kesin siire ise arabuluculuk siirecinin
uygulanmasina iliskin s6zlesmeye gore tayin edilir. Hukukumuzda ise bireysel ig
uyusmazhiklar1 bakimindan HUAK'1n 18/A maddesinin 9. fikrasi ile IMK’nin 3.
maddesinin 10. fikras1 uygulama alani bulacaktir. Buna gére arabulucunun, go-
revlendirildigi tarihten itibaren 3 hafta icerisinde siireci sonuglandirmas: gerek-
mektedir. Bu siire zorunlu durumlarda en ¢ok 1 hafta daha uzatilabilir. Bu ¢erge-
vede iilkemizdeki siirelerin daha kisa tutuldugu goriilmektedir.

Mediasiya Hagqinda Qanun’un 31. maddesi uyarinca mahkemelere re’sen
veya taraflardan birinin talebi tizerine ve yargilama siirecinin herhangi bir agama-
sinda, taraflara arabuluculuk yontemini 6nerme yetkisi taninmigtir. S6z konusu
maddenin son fikrasina gore hakimlerin degerlendirilmesinde arabulucuya y6n-
lendirdikleri davalarin da dikkate alinmasi dikkat ¢ekicidir. Esasinda HUAK1n 13.
maddesinin ilk fikrasi uyarinca tilkemizde de mahkemelere, arabuluculuga bagvu-
ruyu tegvik etme yetkisi taninmugtir. Ancak bireysel is uyusmazliklar: s6z konusu

oldugunda arabuluculuk zaten bir dava sart: olarak kargimiza ¢ikmaktadur.
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Sonug olarak, Tiirkiye ve Azerbaycan hukuk sistemlerinde arabuluculugun
benzer dinamiklere sahip oldugu soylenebilir. Ayrica her iki hukuk sisteminde
de bireysel is uyusmazliklarinin mahkeme 6niine tasinmadan arabuluculuk yon-
temiyle ¢oziimlenmesi beklenmektedir. Bununla birlikte, tilkemizde bireysel is
uyusmazliklar1 bakimindan arabulucuya bagvurulmas: bir dava sart: olarak di-
zenlenmigken, Azerbaycan'da yalnizca 6n oturuma katilim zorunlu tutulmustur.
Bu noktada, Tiirkiye ve Azerbaycan’in bireysel is uyusmazliklarinda arabuluculu-
ga dair farkli yaklagimlar1 oldugu da goriilmektedir.

Anahtar Kelimeler: Bireysel Is Hukuku, Arabuluculuk, Tiirkiye, Azerbaycan
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Mediation in Individual Labor Disputes
in Tiirkiye and Azerbaijan

Mediation, as an alternative dispute resolution method, has become increas-
ingly widespread worldwide and has also gained growing importance in the Tur-
kic world. In this respect, mediation laws were enacted in Kazakhstan, Tiirkiye,
Kyrgyzstan, Uzbekistan and Azerbaijan respectively during the 2010s. Further-
more, it should be noted that the Union of Mediators of the Turkic World was es-
tablished by Presidential Decree No. 10467 dated 06.10.2025, with its headquar-
ters in Ankara and intended to operate at the international level.

Considering the growing importance of mediation in the Turkic world, this
study will conduct a comparative analysis of mediation systems in individual la-
bor disputes in Tiirkiye and Azerbaijan. In this way, the positive and negative as-
pects of the existing systems and the revisions required within this framework
will be discussed. This analysis may also contribute to other Turkic states be-
yond Tiirkiye and Azerbaijan.

Under our legal system, mediation is primarily regulated by the Mediation
Law in Civil Disputes (HUAK) No. 6325, which entered into force in 2012, and
is positioned as a voluntary alternative dispute resolution method. Indeed, Arti-
cle 3 of the aforementioned Law explicitly emphasizes the principle of voluntari-
ness (free will), which is one of the fundamental principles of mediation.

In Azerbaijan, Mediasiya Haqqinda Qanun (the Mediation Law) entered
into force in 2019. Under this Law, mediation is also regulated as a voluntary al-
ternative dispute resolution method. Indeed, Article 4 of the Law explicitly iden-
tifies the principle of voluntariness among the fundamental principles of media-
tion. Article 5 also emphasizes the principle of voluntariness.

It should also be noted that both the HUAK and Mediasiya Haqqinda
Qanun explicitly regulate other fundamental principles of mediation, name-
ly confidentiality and equality between the parties, and the two laws are paral-
lel in this respect. At the same time, according to paragraph 2 of Article 16 of
the HUAK, application for mediation suspends the statute of limitations and
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forfeiture periods. A parallel provision is also found in the first paragraph of
Article 35 of Mediasiya Haqqinda Qanun.

When it comes to individual labor disputes, both Turkish and Azerbaijani
legislation contain specific provisions regarding mediation. First, turning to the
situation under Turkish law, it is necessary to examine the first paragraph of Arti-
cle 3 of the Labor Courts Law (IMK) No. 7036, published in the Official Gazette
dated 25.10.2017. This provision stipulates that “in cases filed for demands and
compensation by employees or employers based on the law or individual or col-
lective labor agreements, as well as for reinstatement to work” recourse to medi-
ation is a mandatory precondition for filing a lawsuit. Thus, mediation has been
made mandatory for the aforementioned individual labor disputes. Looking at
the general preamble of the IMK, it is seen that the fundamental purpose of this
regulation is to ensure the resolution of disputes within a short period of time
and to reduce the workload of labor courts and the Court of Cassation. Howev-
er, making mediation mandatory in individual labor disputes has led to ongoing
debates in doctrine, primarily regarding the suitability of the structure of labor
law for such a mechanism.

In Azerbaijan, according to the first paragraph of Article 294 of 9moak
Mocallssi (the Labor Code), as a rule, all individual labor disputes are directly
handled by the courts. However, according to the last paragraph of the same arti-
cle, individual labor disputes may also be resolved through mediation in accord-
ance with Article 27 of Mediasiya Hagqinda Qanun, and the parties must partic-
ipate in a preliminary mediation session before applying to the court. Although
the last paragraph of Article 294 of 9mok Macallasi appears to be consistent with
Article 27 of Mediasiya Haqqinda Qanun, which will be examined below, it is
also stated that the aforementioned paragraphs of Article 294 are inconsistent
with each other.

Article 27 of Mediasiya Hagqinda Qanun regulates mediation with regard
to disputes arising from labor relations. Accordingly, when individual and collec-
tive labor disputes are concerned, recourse to mediation is possible. Article 28
of the Law regulates the “preliminary mediation session” procedure. In this re-
spect, since the Azerbaijani system differs from the Turkish system, it would be
useful to take a closer look at the preliminary mediation session procedure. The
first paragraph of the aforementioned article provides that, in cases of family and
labor disputes, the parties are required to attend a preliminary mediation ses-
sion before applying to the court. Since no distinction is made here regarding the

subtypes of disputes envisaged, it is understood that the preliminary mediation
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session procedure applies to all individual labor disputes. On the other hand,
pursuant to the same paragraph, if the parties jointly apply to participate in the
mediation session, holding a preliminary mediation session is not mandatory.
Paragraphs 2 and 3 of the same article regulate the appointment of the mediator.
In this context, according to paragraph 2, the preliminary mediation session shall
be conducted by a mediator or a mediation organization agreed upon mutually
by the parties. Paragraphs 3 and 4 explain how the mediator will be appointed
if the parties cannot agree on a mediator or mediation organization. Further de-
tails regarding the preliminary mediation session are addressed in Article 29 of
Mediasiya Haqqinda Qanun. Within this framework, if the parties wish to con-
tinue with mediation after the preliminary mediation session, a mediation agree-
ment governing the mediation process is concluded and the process is carried
out in accordance with Article 24. However, if at least one of the parties does not
wish to proceed with the mediation process, a document indicating that the pro-
cess will not be continued after the preliminary mediation session is prepared.

In cases where the parties decide to continue with the mediation process,
Article 24 of Mediasiya Haqqinda Qanun becomes applicable; therefore, this
provision must also be examined with regard to the duration of mediation. The
last paragraph of this article provides that the mediation process shall not exceed
30 days; however, in view of the complexity of the dispute, an additional period
of up to 30 days may be granted. The exact duration of the mediation process is
determined according to a mediation agreement governing the mediation pro-
cess. Under Turkish law, with regard to individual labor disputes, paragraph 9 of
Article 18/A of the HUAK and paragraph 10 of Article 3 of the IMK are applica-
ble. Accordingly, the mediator is required to conclude the process within three
weeks from the date of appointment. This period may be extended by a maxi-
mum of one additional week in cases of necessity. In this respect, it is observed
that the time limits prescribed under Turkish law are shorter.

Pursuant to Article 31 of Mediasiya Haqqinda Qanun, courts are granted
the authority, either ex officio or upon the request of one of the parties and at any
stage of the proceedings, to recommend mediation to the parties. According to
the last paragraph of the same article, it is noteworthy that the cases referred to
mediation by judges are taken into account in their performance evaluations. In
fact, pursuant to the first paragraph of Article 13 of the HUAK, courts in Tiirkiye
are likewise granted the authority to encourage recourse to mediation. However,
with regard to individual labor disputes, mediation already appears as a manda-

tory precondition for filing a lawsuit.
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In conclusion, it is observed that the mediation systems of Tirkiye and
Azerbaijan share similar dynamics. Furthermore, in both legal systems, it is ex-
pected that individual labor disputes will be resolved through mediation without
being brought before the courts. Nevertheless, while recourse to mediation has
been regulated as a mandatory precondition for filing a lawsuit in individual la-
bor disputes in Tiirkiye, only the participation in preliminary mediation session
is mandatory in Azerbaijan. At this point, it is also seen that Tiirkiye and Azerbai-
jan have different approaches to mediation in individual labor disputes.

Keywords: Individual Labor Law, Mediation, Tiirkiye, Azerbaijan
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Isyerinde Psikolojik Taciz (Mobbing)

Iddialarinda Kurum I¢i Arabuluculuk

Birlesik Krallik Uygulamalari ve Tiirk
Hukuku Kapsaminda C6ziim Kapasitesi

Dr. Ogr. Uyesi Adem Yelmen*

Modern ¢alisma yagaminin ayrilmaz bir parcasi olan inovasyon ve teknolo-
jik entegrasyon muazzam ilerlemeler sunarken, bu durum insan psikolojisi ve sos-
yal refah iizerinde giderek artan bir yiik olusturmaktadur. Isyerinde psikolojik taciz
veya bilinen adiyla mobbing, bireylerin ruhsal biitinligiini ve orgiitsel esenligi
sarsan kiiresel bir psiko-legal patoloji ve adeta gizli bir pandemi olarak tanimlan-
maktadir. Heinz Leymann tarafindan kavramsallastirilan bu olgu, isyerindeki sis-
tematik, tekrarlanan ve diigmanca davranig 6riintilerini ifade eder. Farkli kiltiir-
lerde mobbingin algilanigi, gii¢ mesafesi ve performans odaklilik gibi dinamiklere
bagli olarak degismektedir. Mesela, gii¢ mesafesinin yiiksek oldugu hiyerarsik top-
lumlarda yoneticinin sert tavirlar1 olagan kargilanabilirken, esitlik¢i toplumlarda
agir bir mobbing unsuru sayilabilmektedir. Bu karmagik sorunun ¢éziimiinde ce-
zalandiric1 geleneksel sikédyet prosediirleri siklikla yetersiz kalmakta ve ¢atigmay:
koriiklemektedir. Bu hantal yap1 karsisinda, arabuluculuk gibi alternatif uyusmaz-
lik ¢6ziimii yontemleri taraflarin iligkisini onarmaya odaklanan etkin bir mekaniz-
ma olarak 6ne ¢tkmaktadir. Kurum igi arabuluculuk da, temel olarak bir organizas-
yondaki belirli personelin arabulucu olarak yogun bir egitimden gegirildigi ve bu
kisilerin kendi asli normal gorevlerine ek olarak uyusmazlik taraflar arasinda ara-
buluculuk faaliyetlerini tistlendigi bir uyusmazhk ¢6ziim modelidir.

Uluslararas: hukukta mobbinge karsi Fransa\'min spesifik modeli veya
Isve¢\'in &nleyici modeli gibi farkli yaklagimlar bulunsa da, Birlesik Krallik
ve Turkiye\'de dogrudan mobbingi yasaklayan mistakil bir kanun bulunma-

maktadir. Bu iilkelerde hukuki koruma; esitlik yasalari, ayrimcilikla miicadele

*  Dr. Ogr. Uyesi, Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Medeni Hukuk Ana Bi-
lim Dali. E-posta: ademyelmen@gmail.com, ORCID: 0000-0002-3310-8216.
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mevzuatlari ve haksiz fiil sorumlulugu gibi farkli zeminlerin bir araya getirilme-
siyle dolayli yoldan saglanir. Birlesik Krallik\’ta zorbalik iddialar1 temelde 2010
Esitlik Yasas: kapsaminda taciz, yapici isten ¢itkarma ve kisisel yaralanma gibi hu-
kuki zeminlere oturur. Mahkeme 6ncesi yasal krizleri yonetmek ve igyeri ikli-
minin bozulmasini engellemek amaciyla Birlegik Krallik sistemi, kurum igi ara-
buluculugu ciddi sekilde tesvik etmektedir. Organizasyon iginden egitilmis
personelin yirittigi bu sistem, Birlesik Krallik\'taki endiistri raporlaria gore
cekismeli vakalarda bile %90\'1n tizerinde erken ¢6ziim saglamaktadir. Sistemin
basarisindaki en kritik faktor maliyettir. Tipik bir kurum ici arabuluculugun mali-
yeti 700 sterlin civarindayken, isin mahkemeye taginmasi ve deneyimli bir perso-
nelin kaybr isletmelere 30.000 sterlinin tizerinde bir faturaya mal olabilmektedir.

Bununla birlikte, mobbing vakalarmnin arabuluculuk ile ¢6ziilmesi ¢agdas
caligma sosyolojisi literatiiriinde kutuplagmug bir konudur. Elestirilerin merke-
zinde, arabuluculugun taraflar1 masada esit kabul eden felsefesinin, mobbingin
asimetrik ve hiyerarsik gii¢ tahakkiimiinii goz ard1 etmesi yatar. Agir travma ya-
sayan magdurun pazarliga zorlanmasi, arabuluculugu bir tahakkiim aracina ve
magdurun susturulmas: siirecine doniistiirebilir. Ayrica, gizlilik ilkesiyle vakala-
rin Ortbas edilmesi, igverenin sorunlari kisilik catigmasi diyerek bireysellestirme-
sine ve kurumsal hesap verilebilirlikten kaginmasina, diger bir deyisle adaletin
ozellestirilmesine zemin hazirlamaktadur. Birlesik Krallik\’ta siirecin goniilli ol-
masimna ragmen, mahkeme agamasinda arabuluculugu sebepsiz reddeden tarafla-
ra tazminat miktarlarinda %25\ lik dolayli yasal yaptirimlar (artirimindirim) uy-
gulanabilmektedir.

Tiirkiye baglaminda ise 6098 say1li Tiirk Borglar Kanunu\'nun (TBK) 417.
maddesi, isverene iscinin kisiligini korumak ve psikolojik tacizi engellemek i¢in
gerekli her tiirlii 6nlemi alma konusunda giiglii bir pozitif yikiimlualik yiikler.
Yargitay ictihatlar1 mobbingin ispatinda son derece magdur odakhdir; gizli kap:-
lar ardinda iglenen bu eylemler icin kesin yazili delil aranmaz, tecriibe kurallarina
bakilir. En 6nemli gelisme, ispat yiikiiniin yer degistirmesi kuralidir. Is¢i kuvvetli
bir siiphe ve emare sundugunda, iddialarin asilsiz oldugunu ve i¢ mekanizmala-
rin ¢alistirildigini kanitlama yiikii tamamen igverene geger. Ancak Tiirk sistemin-
de uyusmazliklara miidahale, Birlesik Krallik\’taki erken ¢oziim felsefesinden
farkl olarak, 2018\'de getirilen dava sart1 arabuluculuk yapisina dayanmaktadir.
Tiirk modeli, genellikle is akdinin feshinden sonra devreye giren, iligkinin onaril-
masini degil salt maddi ve manevi tazminat: hedefleyen reaktif bir post-mortem

stire¢ olarak kargimiza ¢ikmaktadir.
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Ozetle, Tiirkiye\ 'deki kurumsal yapilarin salt adliye masasinda gerceklesen
zorunlu arabuluculukla yetinmesi biiyiik bir stratejik eksikliktir. Isverenlerin mil-
yonlarca liralik tazminat yiiklerinden kurtulmas: ve Yargitay\'in bekledigi 6zeni
gosterebilmesi iin proaktif kurum igi arabuluculuk sisteminin olusturmas: diisii-
nilmelidir. Tirk calhigma kiltiiriiniin yiiksek hiyerarsik yapisi nedeniyle magdur-
larin kurum i¢i arabuluculara giivenmeme riskini agsmak adina, siireclere sendika
veya mavi yaka is¢i temsilcilerinin de dahil edildigi karma (hybrid) ve cok pay-
dagh seffaf modellerin inga edilmesi, Tiirkiye endistrisi icin en pratik ¢ikis yolu
olacaktir.

Anahtar Kelimeler: Mobbing (Psikolojik Taciz), Kurum I¢i Arabuluculuk,
Alternatif Uyusmazlik Coziimdi.
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Internal Mediation in Workplace
Psychological Harassment (Mobbing) Claims
Resolution Capacity within UK Practices and Turkish Law

While innovation and technological integration, which are inseparable parts
of modern working life, offer immense advancements, they increasingly place a
heavy burden on human psychology and social welfare. Workplace psychologi-
cal harassment, commonly known as mobbing, is defined as a global psycho-le-
gal pathology and almost a “hidden pandemic” that undermines individuals\’
mental integrity and organizational well-being. Conceptualized by Heinz Ley-
mann, this phenomenon refers to systematic, repeated, and hostile behavioral
patterns in the workplace. The perception of mobbing across different cultures
varies depending on dynamics such as power distance and performance orienta-
tion. For instance, while a manager\’s harsh attitude may be considered normal
in hierarchical societies with high power distance, it can be regarded as a severe
element of mobbing in egalitarian societies. In resolving this complex issue, pu-
nitive traditional grievance procedures frequently fall short and fuel the conflict.
In the face of this cumbersome structure, alternative dispute resolution meth-
ods such as mediation stand out as an effective mechanism focused on repairing
the parties\’ relationship. Internal mediation is fundamentally a dispute resolu-
tion model in which specific personnel within an organization undergo intensive
training as mediators and undertake mediation activities between disputing par-
ties in addition to their core normal duties.

Although international law features different approaches against mobbing,
such as France\’s specific model or Sweden\’s preventative model, there is no
standalone law directly prohibiting mobbing in the United Kingdom and Tur-
key. In these countries, legal protection is indirectly provided through a patch-
work of different grounds, such as equality laws, anti-discrimination legislation,
and tort liability. In the UK, bullying claims are fundamentally based on legal

grounds like harassment under the Equality Act 2010, constructive dismissal,
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and personal injury. To manage legal crises pre-court and prevent the deteriora-
tion of the workplace climate, the UK system seriously encourages internal medi-
ation. Conducted by trained personnel from within the organization, this system
achieves an early resolution rate of over 90% even in contentious cases, accord-
ing to industry reports in the UK. The most critical factor in the system\’s suc-
cess is cost. While the cost of a typical internal mediation is around £700, taking
the matter to court and losing an experienced staff member can cost businesses
over £30,000.

However, resolving mobbing cases through mediation is a polarized topic in
contemporary occupational sociology literature. At the core of the criticisms lies
the argument that mediation\’s philosophy, which considers the parties as equal
at the table, ignores the asymmetric and hierarchical power domination inherent
in mobbing. Forcing a severely traumatized victim into bargaining can turn me-
diation into an instrument of domination and a process of silencing the victim.
Furthermore, covering up cases through the principle of confidentiality paves
the way for the employer to individualize problems by labeling them a “personal-
ity clash” and to evade corporate accountability---in other words, leading to the
privatization of justice. Although the process is voluntary in the UK, indirect le-
gal sanctions involving a 25% uplift or reduction in compensation amounts can
be applied at the tribunal stage to parties who unreasonably refuse mediation.

In the context of Turkey, Article 417 of the Turkish Code of Obligations
(TBK) No. 6098 imposes a strong positive obligation on the employer to take all
necessary measures to protect the employee\’s personality and prevent psycho-
logical harassment. Yargitay precedents are highly victim-oriented regarding the
proof of mobbing; absolute written evidence is not sought for these actions com-
mitted behind closed doors, and rules of experience are taken into consideration.
The most significant development is the rule of shifting the burden of proof.
When the employee presents strong suspicion and circumstantial evidence, the
burden to prove that the claims are unfounded and that internal mechanisms
were operated completely shifts to the employer. However, unlike the early res-
olution philosophy in the UK, dispute intervention in the Turkish system relies
on the mandatory mediation structure introduced in 2018. The Turkish model
emerges as a reactive, post-mortem process that generally comes into play after
the termination of the employment contract, aiming not to repair the relation-
ship but solely at material and moral compensation.

In summary, it is a major strategic deficiency for corporate structures in Tur-

key to settle merely for mandatory mediation that takes place at the courthouse
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table. Employers should consider establishing a proactive internal mediation
system to avoid millions of liras in compensation burdens and to demonstrate
the due diligence expected by the Supreme Court. To overcome the risk of vic-
tims distrusting internal mediators due to the highly hierarchical structure of
the Turkish working culture, building hybrid and multi-stakeholder transparent
models that include union or blue-collar worker representatives in the processes
will be the most practical way forward for the Turkish industry.

Keywords: Mobbing (Psychological Harassment), Internal Mediation, Al-

ternative Dispute Resolution.
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Is Hukukunda Arabuluculuk Anlagsma
Belgelerinin Iptali Sorunu

Dr. Ogr. Uyesi Metin Pehlivan*

Arabuluculuk, taraflarin uyusmazhklarini yarg: disi yollarla ve serbest ira-
deleri dogrultusunda ¢6zmelerine imkén saglayan bir alternatif uyusmazlik ¢6-
zim yontemidir. 6325 sayilh Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
cercevesinde hem ihtiyari hem de dava sarti1 arabuluculuk sonunda diizenlenen
anlagma belgeleri, belirli sartlar altinda taraflar bakimindan baglayici sonug do-
gurmakta, ilam niteliginde belge giicti kazanabilmektedir. Bununla birlikte uygu-
lamada, 6zellikle is hukuku uyusmazlhiklarinda, arabuluculuk anlagma belgeleri-
nin gegerliligi ve iptali esitli sorunlar dogurmaktadr.

Arabuluculuk kurumunun temelinde mevcut bir uyusmazhigin ¢éziimi yer
almaktadir. Bu nedenle ortada gergek ve somut bir uyusmazlik bulunmadan ara-
buluculuk siirecine bagvurulmasi, diizenlenen anlagma belgesinin hukuki ni-
teligini tartismali hale getirmektedir. Ozellikle is sézlesmesinin sona ermesine
iligkin siire¢ tamamlanmadan yapilan gériismeler, arabuluculugun amacina uy-
gunlugu bakimindan ayrica degerlendirilmelidir.

Is iligkisi devam ederken feshe bagl alacak kalemleri hakkinda anlagma ya-
pilmasi, uygulamadaki en 6nemli tartisma alanlarindan biridir. Kidem tazminaty,
ihbar tazminati ve benzeri feshe bagl alacaklarin muaccel héle gelmesi is sozles-
mesinin sona ermesiyle miimkiindiir. Bu sebeple is iligkisi stirerken bu alacakla-
rin arabuluculuk anlagma belgesiyle tasfiye edildiginin kabuli ciddi bir gegerlilik
sorunu dogurmaktadur.

Arabuluculuk siirecinde arabulucunun tarafsizhig1 da gecerlilik bakimin-
dan biiyiik 6nem arz etmektedir. Arabulucunun taraflarca ortak sekilde be-
lirlenmemesi ya da taraflardan biri ile vekillik veya menfaat iligkisi i¢inde bu-

lunmasi, siirecin usuliine uygun yiritilip yiratilmedigi konusunda ciddi
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tereddiit yaratir. Bu tiir durumlarda anlagma belgesinin taraflarin 6zgiir iradesi-
ni yansitip yansitmadig1 ayrica incelenmelidir.

Uygulamada siklikla kargilagilan bir bagka sorun, anlasma tutanaklarinda
tum iscilik alacaklarinin tasfiye edildiginin belirtilmesine ragmen, yapilan 6de-
menin yalnizca belirli bir alacak kalemine karsilik gelmesidir. Kidem tazminati,
ticret, fazla ¢aligma, yillik izin ve diger iscilik kalemleri tutanakta sayildig halde
6demenin yalmzca tek bir kalem diizeyinde kalmasi, anlagmanin kapsamu ile ifa
edilen edim arasinda agik bir uyumsuzluk bulundugunu géstermektedir. Bununla
baglantili olarak, is¢inin kidemi ve ¢aligma siiresi dikkate alindiginda yapilan 6de-
menin agik bir orantisizlik olugturmasi da iptal tartismasinin merkezinde yer al-
maktadir. Ozellikle uzun siire alisan isgiye, tiim iscilik alacaklarini sona erdirecek
nitelikte gosterilen ancak gergekte gok sinirh kalan bir 6deme yapilmasi, anlagma-
nin adil ve dengeli olup olmadig1 konusunda hakli kugkular dogurmaktadir. Acik
orantisizlikla i ige gecen bir diger husus, is¢inin bilgisizlik ve deneyimsizliginden
yararlanilmasidur. Yarg: kararlarinda, is¢inin hukuki bilgi eksikliginden veya icinde
bulundugu zayif konumdan faydalamilarak arabuluculuk tutanaginin diizenlenme-
si, irade sakatligina yol acan bir unsur olarak degerlendirilebilmektedir.

Arabuluculuk siirecinin gonillilik ilkesine dayanmasi nedeniyle, is¢inin
anlagma tutanagini baski altinda imzalayip imzalamadigi da ayrica 6nem tagi-
maktadir. Iscinin ekonomik veya psikolojik baski altinda tutanag: imzalamasi ya
da tutanagin bir 6rneginin imza aninda verilmeyip sonradan teslim edilmesi, ta-
raf iradesinin serbestligi konusunda kusku yaratmaktadur.

Arabuluculuk anlagma belgelerinin gegerliliginin degerlendirilmesinde yar-
g1 kararlarinda siklikla bagvurulan 8lgiitlerden biri de hayatin olagan akigidur. Is-
cinin istifa ettigi veya is sozlesmesinin sona erdigi giin arabulucuya bagvurarak
isverenden higbir alacag: ve talebi bulunmadigini agiklayan bir tutanak diizenle-
mesi, somut olayn 6zelliklerine gore olagan akig bakimindan sorgulanabilmekte-
dir. Bu durumda tanik beyanlar1 ve olayin tiim kogullar: birlikte degerlendirilerek
iradenin gergekten serbest sekilde olusup olusmadigi incelenmektedir.

SGKisten ¢ikus tarihi ile ayni tarihi tagiyan ve ibra hitkmii iceren ihtiyari ara-
buluculuk tutanaklar1 da gegerlilik bakimindan ciddi tereddiit dogurmaktadir. Is
sozlesmesinin sona erdigi giin, is¢inin tiim hak ve alacaklarindan feragat ettigi-
ni veya igvereni ibra ettigini kabul eden bir tutanagin diizenlenmesi, arabulucu-
lugun mevcut bir uyusmazligin ¢6ziimiine mi yoksa fesih siirecinde iggiden ibra
alinmasina mi hizmet ettigi sorusunu giindeme getirmektedir. Bu nedenle bu ni-
telikteki tutanaklarin, hayatin olagan akis, iradenin serbestligi ve arabuluculuk

kurumunun amaci bakimindan ayrica degerlendirilmesi gerekir.
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Arabuluculuk anlagma belgesinde kararlagtirilan 6deme miktarinin vadesin-
de 6denmemesi de gegerlilik degerlendirmesinde 6nem tasir. Buna ek olarak ayn1
isyerinde caligan bagka isciler tarafindan agilan davalar sonunda benzer ihtiyari
arabuluculuk tutanaklarinin iptal edilmis olmasi, uygulamanin miinferit degil sis-
tematik olabilecegini gostermesi bakimindan dikkate degerdir.

Dava sart1 arabuluculuk bakimindan énem tagiyan bir diger mesele, son tu-
tanakta uyusmazhigin kapsaminin yeterince acik gosterilip gosterilmedigidir.
Hangi alacak veya tazminat kalemleri konusunda anlagma saglandigi, hangi ka-
lemler yoniinden anlasma saglanamadig son tutanakta agik¢a belirtilmelidir.
Aksi hilde dava sartinin usuliine uygun sekilde yerine getirildigi kabul edilemez.

Arabuluculuk anlagma belgesinin gegersizligi iddiasi usul bakimindan da
6nem tagimaktadir. Gegersizlik iddiasinda bulunan taraf, anlagma belgesinin ip-
talini ayr1 bir dava ile ileri siirebilecegi gibi, bu talebi alacak veya ige iade davas:
icinde de ileri siirebilir. Béylece mahkeme, oncelikle anlagma belgesinin gegerli-
ligini degerlendirip ardindan uyusmazhgin esasina gegebilmektedir.

Bu ¢alisma, is hukukunda arabuluculuk anlagma belgelerinin iptali sorunu-
nu; uyusmazligin varhigi, muacceliyet, tarafsizhik, gonillilik, agik orantisizlik,
bilgisizlikten yararlanma, son tutanagin agikligi ve hayatin olagan akis1 él¢titleri
cercevesinde birlikte degerlendirmektedir. Bu y6niiyle ¢alisma, arabuluculuk an-
lagma belgelerinin yalnizca sekli sartlar tizerinden degil, maddi gegerlilik unsur-
lar1 esas alinarak incelenmesi gerektigini ortaya koymaktadir.

Anahtar Kelimeler: Arabuluculuk, arabuluculuk anlagma belgesinin iptali,
muacceliyet, irade sakatligy, edimler aras1 orantisizlik, iscilik alacaklari, yarg: ka-

rarlar1
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The Problem of Annulment of Mediation Settlement
Agreements in Labour Law: An Evaluation
Considering Judicial Decisions in Terms of Maturity
of Claims, Defects of Consent, and Manifest
Disproportionality between Performances

Mediation is an alternative dispute resolution mechanism that enables par-
ties to resolve their disputes out of court in accordance with their free will. Under
Law No. 6325 on Mediation in Civil Disputes, settlement agreements concluded
at the end of both voluntary mediation and mandatory pre-litigation mediation
may, under certain conditions, produce binding effects for the parties and ac-
quire the legal force of a document equivalent to a court judgment. Nevertheless,
in practice, particularly in labour law disputes, various problems arise regarding
the validity and annulment of mediation settlement agreements.

At the core of mediation lies the resolution of an existing dispute. There-
fore, initiating mediation proceedings in the absence of a real and concrete dis-
pute renders the legal nature of the resulting settlement agreement questionable.
In particular, negotiations conducted before the termination process of the em-
ployment contract has been completed should be separately examined in terms
of their compatibility with the purpose of mediation.

One of the most significant areas of controversy concerns settlement agree-
ments relating to termination-related claims while the employment relation-
ship is still ongoing. Severance pay, notice compensation, and similar termi-
nation-based claims become due only upon termination of the employment
contract. For this reason, accepting that such claims have been settled through a
mediation settlement agreement while the employment relationship continues
gives rise to a serious validity problem.

The impartiality of the mediator is also of fundamental importance for

the validity of the mediation process. The fact that the mediator is not jointly
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selected by the parties or has an attorney-client or interest relationship with one
of them creates serious doubt as to whether the process was conducted in ac-
cordance with procedural requirements. In such cases, it must be separately ex-
amined whether the settlement agreement truly reflects the parties’ free will.

Another frequent practical problem is that, although the settlement min-
utes state that all labour claims have been settled, the payment made corresponds
only to a single claim item. Even where severance pay, wages, overtime pay, an-
nual leave pay, and other labour claims are listed in the minutes, the fact that the
payment remains at the level of only one item demonstrates a clear inconsistency
between the scope of the agreement and the performance rendered.

Closely related to this is the issue of manifest disproportionality between
the payment and the employee’s seniority and length of service. In particular,
where a long-serving employee is paid a very limited amount that is nevertheless
presented as extinguishing all labour claims, legitimate doubts arise as to wheth-
er the agreement is fair and balanced.

Another issue intertwined with manifest disproportionality is the exploita-
tion of the employee’s lack of knowledge and inexperience. Judicial decisions in-
dicate that where mediation minutes are drawn up by taking advantage of the
employee’s lack of legal knowledge or vulnerable position, this may be regarded
as an element giving rise to a defect of consent.

Since the mediation process is based on the principle of voluntariness, it
is also important whether the employee signed the settlement minutes under
pressure. The employee’s signing of the minutes under economic or psycholog-
ical pressure, or the failure to provide a copy of the minutes at the time of signa-
ture and its later delivery, raises doubts as to the freedom of the parties’ consent.

One of the criteria frequently relied upon in judicial assessments of the va-
lidity of mediation settlement agreements is the ordinary course of life. Where,
on the day the employee resigns or the employment contract ends, the employ-
ee applies to a mediator and signs minutes stating that he or she has no claims or
demands against the employer, this may be questioned in light of the ordinary
course of life depending on the circumstances of the case. In such situations, wit-
ness statements and all circumstances of the incident are evaluated together in
order to determine whether the employee’s consent was truly formed freely.

Voluntary mediation minutes bearing the same date as the Social Security In-
stitution termination date and containing a waiver-and-release effect also give rise

to serious doubts as to validity. The drawing up, on the very day the employment
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contract ends, of minutes in which the employee accepts that he or she waives
all rights and claims or releases the employer raises the question whether media-
tion serves the resolution of an existing dispute or rather the obtaining of a release
from the employee during the termination process. For this reason, such minutes
must be separately examined in terms of the ordinary course of life, the freedom
of consent, and the purpose of the mediation institution.

The failure to pay the amount agreed upon in the mediation settlement
agreement on its due date is likewise important in the assessment of validity.
In addition, the annulment of similar voluntary mediation minutes in lawsuits
brought by other employees working at the same workplace is noteworthy, as it
may indicate that the practice is not isolated but systematic.

Another matter of importance in mandatory pre-litigation mediation is
whether the final minutes clearly indicate the scope of the dispute. The final min-
utes must expressly specify with respect to which claims or compensation items
an agreement was reached and with respect to which items no agreement was
reached. Otherwise, it cannot be accepted that the precondition for filing suit
has been duly fulfilled.

The allegation that a mediation settlement agreement is invalid is also pro-
cedurally significant. A party claiming invalidity may seek annulment of the
agreement in a separate action, or may raise this claim within an action for re-
ceivables or reinstatement. In this way, the court may first assess the validity of
the settlement agreement and then proceed to the merits of the dispute.

This study evaluates the problem of annulment of mediation settlement
agreements in labour law by considering together the existence of a dispute,
maturity of claims, impartiality, voluntariness, manifest disproportionality, ex-
ploitation of ignorance, the clarity of the final minutes, and the criterion of the
ordinary course oflife. In this respect, the study demonstrates that mediation set-
tlement agreements should be examined not only on the basis of formal require-
ments but also considering substantive elements of validity.

Keywords: Mediation, annulment of mediation settlement agreement,
maturity of claims, defects of consent, disproportion between actions, labour

claims, judicial decisions

—2583—



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

Kaynakga

Bozkurt Giimriik¢iioglu, Yeliz, O. Ersun Civan, Eda Manav Ozdemir, F. Burcu Savas Kut-
sal ve Ahmet Evcimen. Is Hukukunda Uzman Arabuluculuk. Ed. Yeliz Bozkurt Giim-
riikgiioglu. Ankara: Adalet Bakanligi Hukuk Isleri Genel Miidiirliigii Arabuluculuk
Daire Bagkanligs, 2023.

Gelik, Nuri, Nurgen Caniklioglu, Talat Canbolat ve Erciiment Ozkaraca. fs Hukuku Ders-
leri. 36. basku. Istanbul: Beta Yayinevi, 2023.

Ekmekgi, Omer, Muhammet Ozekes, Murat Atali ve Vural Seven. Hukuk Uyusmazlikla-
rinda Arabuluculuk. Istanbul: On Iki Levha Yayincilik, 2019.

Ekmekgi, Omer, ve Esra Yigit. Bireysel Is Hukuku Dersleri. Istanbul: On Iki Levha Yayn-
alik, 2025.

Mutlay, Faruk Baris. “Is Hukukunda Zorunlu Arabuluculuk.” I¢inde Is Hukukunda Geng
Yaklasimlar I1I, ed. Tankut Centel, 23—174. Istanbul: On Iki Levha Yayincilik, 2018.

Odaman, Serkan, ve Eda Karagép. “Is Hukukunda Zorunlu Arabuluculuk Miiessesesinin
Bugiinii ve Gelecegine Iliskin Genel Bir Degerlendirme.” Sicil Is Hukuku Dergisi, no.
39 (2019): 44-61.

Siizek, Sarper, ve Siileyman Bagterzi. [ Hukuku. 25. baski. Istanbul: Beta, 2025.

Sahin Emir, Asiye, ve Biisra Kazmaz Tepe. “Is Uyusmazliklarina {liskin Ibra Hitkmii Ige-
ren Arabuluculuk Anlagma Belgesinin Arabuluculuga Elverislilik Bakimindan De-
gerlendirilmesi.” Calisma ve Toplum 3, no. 58 (2018): 1481-1508.

Saridag, Orhan Gazi. “Bireysel Is Hukukunda Arabuluculuktan Kaynaklanan Bazi Sorun-
lar” Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi 24, no. 2 (2022): 1093-1119.

Karaca Oz, Ayse. “Arabuluculuk Anlagma Belgesinin Agir1 Yararlanma Sebebiyle Iptali”
Sosyal Hukuk Dergisi 11, no. 2 (2023): 1406-28.

Dulay Yangin, Dilek. “Bireysel Is Uyusmazliklarinda Arabuluculuk Anlagma Belgelerinin
Tiirk Borglar Kanunu Madde 420/11 Hiikiimleri Cergevesinde Denetimi.” Terazi
Hukuk Dergisi 18, no. 200 (2023): 101-12.

Yargi Kararlar:
Yargitay 9 Hukuk Dairesi 2024 10257 E 2024 14525 K.
Yargitay 9 Hukuk Dairesi 2024 9319 E 2024 14020 K. T 21.10. 2024
Yargitay 9 Hukuk Dairesi 2025 2403 E 2025 3786 K
Yargitay 9 Hukuk Dairesi 2021 12911 E 2022 1387 K 07 022022 T
Yargitay 9 Hukuk Dairesi 2024 4482 E 2024 8258 K 14.05.2024
Yargitay 9 Hukuk Dairesi 2024 2788 E 2024 6808 K 15 04 2024 T
Yargitay 9 Hukuk Dairesi 2024 1210 E 2024 2091 K 13 02 2024 T

~254-



Asil Isveren-Alt Isveren Iligkisinin Bulundugu
Hallerde ise Iade Talepli Arabuluculuk Bagvurularina

Iliskin Anayasa Mahkemesinin 2025/121
Sayil Iptal Kararinin Diisiindiirdiikleri

Dr. Ogr. Uyesi Banu Denizli Oztiirk*

Isciler ile igverenler arasindaki hukuki ihtilaflarin sayisinda yagsanan drama-
tik artis, yargi organlari tizerindeki dosya yiikiint basa ¢ikilmasi zor bir seviyeye
tagimigtir. Bahse konu yogunluga bir ¢6ziim olarak, geleneksel mahkeme siireg-
lerine alternatif uyusmazlik ¢6ziim yontemlerinden biri olan arabuluculuk, dava
sart1 olarak sistemimize entegre edilmistir. Bu kapsamda, 7036 sayili Is Mahke-
meleri Kanunu ile kanuna, bireysel veya toplu is s6zlesmesine dayanan isci veya
isveren alacag1 ve tazminati ile ige iade talebiyle acilan davalarda, arabulucuya
bagvurulmus olmasi dava sart1 olarak diizenlenmistir (m. 3/1). Devaminda, bu
alacak ve tazminatlarla ilgili itirazin iptali, menfi tespit ve istirdat davalar1 hakkin-
da da birinci fikra hitkmiiniin uygulanacag: 6ngorilmistiir. Anlasildig: tizere, is
uyusmazliklarinin tamami olmamakla birlikte, kayda deger bir kismu igin, taraf-
larin dava agmadan 6nce arabulucuya bagvurmalar1 gerekmektedir. Buna kargin,
Kanunda is kazas1 veya meslek hastaligindan kaynaklanan maddi ve manevi taz-
minat talepleri ile bunlarla ilgili tespit, itiraz ve riicu davalar1 hakkinda zorunlu
arabuluculugun uygulanmayacag hiikiim altina alimmistir (m. 3/3).

Arabuluculuk yonteminin is uyusmazlhiklarinda zorunlu hale gelmesiyle, is
hukukunun kendine 6zgii yapisindan kaynakl ¢esitli sorunlar ortaya gikmustr.
Bunlardan biri, asil igveren ile alt igveren iligkisinin mevcut oldugu uyusmazlik-
larda yasanmustir. Alt igverenlik iligkisi, zorunlu arabuluculuk uygulamasindan
once de ig hukukunun en sorunlu alanlarindan birini tegkil etmekteydi. Uygu-

lamada isgiler aleyhine ortaya ¢ikan durumlarin 6niine gegebilmek maksadiyla,
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s6z konusu iligkinin 4857 sayili Is Kanunu m.2/6 kapsaminda hukuka uygun bir
sekilde kurulmasi bir takim kosullarin varligina bagl tutulmustur. Buna ilaveten,
anilan hitkmiin yedinci fikrasinda alt igverenlik iligkisinde kanuna aykur1 bir ge-
kilde bu iligkinin kurulmasini 6nlemeye yonelik hitkiimlere yer verilmistir. Ay-
rica, asil igveren, alt igverenin igcilerine kars: o isyeri ile ilgili olarak kanundan, is
sozlesmesinden ve alt isverenin taraf oldugu toplu is sézlesmesinden dogan yi-
kiimliliiklerden alt igveren ile birlikte sorumlu tutulmugtur. Kanundaki, “birlikte
sorumluluk” ilkesi, is¢inin alacaklarina kavugmasini teminat altina almay: amag-
lamaktadir. Zaman zaman farkli yénde kararlar ¢ikmus olsa da, Yitksek Mahkeme,
ise iade davalarinda asil igveren ile alt igveren arasinda sekli mecburi dava arka-
dashig oldugu goriisiinden hareketle davanin her iki isverene de acilmas: gerekti-
gi yoniinde bir goriis gelistirmistir.

Asil igveren, alt igveren ve is¢i olmak tizere ti¢ tarafin yer aldig1 bahse konu
uglii iligkinin arabuluculuk siirecine yansimalari da pek ¢ok soruyu beraberin-
de getirmistir. Ozellikle, iilii iligkinin igverenlerinden birinin arabuluculuk gé-
riismelerine dahil olmamas hali, stirecin nasil ilerleyecegi ve sona erecegi konu-
larinda belirsizlik yaratmugtir. Nitekim, Kanun'un yiurirlige girmesiyle birlikte
uygulamada en ¢ok elestirilen konulardan biri, alt isverenlik iligkisinin mevcut ol-
dugu ise iade talepli arabuluculuk bagvurularinda anlagmanin gergeklesebilmesi
icin igverenlerin arabuluculuk gériismelerine birlikte katilmalar1 ve birbirine uy-
gun irade beyanlarina sahip olmalari sartlarinin aranmasi olmustur. Alt igveren-
lik iliskisinin Kanuna aykir1 bir sekilde kuruldugu hallerde, asil isveren ile alt igve-
ren arasinda bir anlagma olmasi ihtimali diigiiktiir. Kaldi ki, hukuka uygun bir alt
isverenlik iligkisinde dahi, 6zellikle asil isverenin kendisini birlikte sorumluluga
gotiirecek bir anlagmaya yanagmasi zordur. Anilan kaygilarin yani sira, arabulu-
culuk siirecini birlikte yiirtitmek seklindeki bir sartin taraflara dayatilmasinin al-
ternatif ve esnek bir uyusmazlik ¢6ziim yontemi olan arabuluculugun ruhuna ay-
kar1 oldugu yoniinde hakli goriisler ileri stiriilmiistiir.

Tiim bu tartigmalarin akabinde Adana 6. Iy Mahkemesi, s Mahkemele-
ri Kanunu'nun m. 3/1$ hitkmiiniin, Anayasa'nin “Hak arama hirriyeti” baglik-
l1 36. maddesine aykirihgindan bahisle iptalini talep etmistir. Yapilan bagvuruyu
degerlendiren Anayasa Mahkemesi, ise iade talebiyle arabulucuya bagvuruldu-
gunda anlagmanin gerceklesebilmesi i¢in igverenlerin arabuluculuk gérismeleri-
ne birbirlerine uygun irade beyanlariyla birlikte katilmalarinin sart kogulmasin,
mahkemeye erigim hakkina yonelik bir sinirlama olarak nitelendirmigtir. Ayri-
ca, iscinin tarafi olmadigs asil igveren ve alt igveren iliskisini tespit etmek suretiy-

le arabuluculuk siirecini ikisine yonelik olarak yiiriitmeye zorlanmasinin, isciye
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6nemli bir kiilfet yiikledigi belirtilmigtir. Sonug olarak, Anayasa Mahkemesi, bah-
se konu hitkmiin yargilama asamasinda taraf sifatinda yasanacak sorunlar1 berta-
raf etme amacinin kamusal yarar tasimasina karsin, is¢inin mahkemeye erisim
hakkindan yararlanmasindaki bireysel yarar ile makul denge kurmadaki eksikligi
nedeniyle 6lgiliiliik ilkesini ihlal ettigi gerekcesiyle iptaline karar vermigtir. Ka-
rarda yer alan karg1 yok gerekgesinde ise, asil isveren -- alt igveren iligkisinden ha-
berdar olmayan is¢inin her iki igsverene bagvurmadan dava agmasi ve davasinin
reddedidilmesi halinde, iki haftalik siire igerisinde arabuluculuk yoluna bagvu-
rarak dava agmasi miimkiin olacagindan ig¢inin bir hak kaybinin bulunmayacag:
ileri siiriilmiistiir. Bu dogrultuda, Is K. m. 2 ile TBK'daki miiteselsil bor¢luluk uy-
gulamasinin bir geregi olan hitkmiin, “anlasmanin gerceklesmesi” ile sinirh tutul-
masinin Anayasanin 13. maddesi kapsaminda él¢ililiik ilkesini ihlal etmeyecegi
ve iptal edilmemesi gerektigi ifade edilmistir.

Tiim bu agiklamalar kapsaminda, bu ¢alismada asil igveren -- alt igveren ilis-
kisinde is¢inin ise iade talepli arabuluculuk bagvurusundaki taraf tegkili sorunu,
Anayasa Mahkemesi'nin 03.06.2025 tarih ve 2024/157 E. 2025/121 K. sayil ip-
tal karari gercevesinde incelenmeye caligilacaktir.

Anahtar Kelimeler: 1 uyusmazliklarinda dava sart1 arabuluculuk, Asil is-
veren -- alt igveren iligkisi, Ise iade talepli arabuluculuk, Miiteselsil sorumluluk,

Sekli mecburi dava arakadaghg.
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Reflections on the Constitutional Court’s Annulment
Decision No.2025/121 Regarding Mediation Applications
with a Request for Reinstatement in Cases Involving
Principal Employer—Subcontractor Relationships

The dramatic increase in the number of legal disputes between employees
and employers has pushed the caseload on the judiciary to an overwhelming lev-
el. As a solution to this overload, mediation---one of the alternative dispute res-
olution methods to traditional court proceedings---has been integrated into our
system as a prerequisite for litigation. In this context, under the Labor Courts
Law No. 7036, it has been stipulated that filing a lawsuit for claims or compen-
sation based on the law, an individual or collective labor agreement, or for re-
instatement must be preceded by an attempt at mediation (Art. 3/1). Further-
more, it is stipulated that the provision of the first paragraph shall also apply to
actions for the annulment of objections, negative declaratory judgments, and
restitution regarding such claims and damages. As understood, while not all la-
bor disputes are subject to this requirement, a significant portion of them require
the parties to seek mediation before filing a lawsuit. However, the Law stipulates
that mandatory mediation shall not apply to claims for material and moral dam-
ages arising from work-related accidents or occupational diseases, as well as to re-
lated declaratory, objection, and recourse actions (Art. 3/3).

With the introduction of mandatory mediation in labor disputes, vari-
ous issues have arisen due to the unique nature of labor law. One such issue has
emerged in disputes involving a principal employer and a subcontractor. The
subcontracting relationship was already one of the most problematic areas of la-
bor law even before the implementation of mandatory mediation. To prevent sit-
uations arising to the detriment of workers in practice, the lawful establishment
of such a relationship under Article 2/6 of the Labor Code No. 4857 has been

made contingent upon the fulfillment of certain conditions. Additionally, the
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seventh paragraph of the aforementioned provision includes provisions aimed
at preventing the establishment of a subcontracting relationship in violation of
the law. Furthermore, the principal employer is held jointly liable with the sub-
contractor for obligations arising from the law, the employment contract, and
the collective bargaining agreement to which the subcontractor is a party, with
respect to the subcontractor’s workers at that workplace. The principle of “joint
liability” under the law aims to ensure that workers receive their entitlements.
Although decisions have occasionally diverged, the Supreme Court has devel-
oped the view that, based on the principle of mandatory joint litigation between
the principal employer and the subcontractor in reinstatement cases, the lawsuit
must be filed against both employers.

The implications of this three-party relationship—involving the principal
employer, the subcontractor, and the worker—for the mediation process have
also raised numerous questions. In particular, the situation where one of the em-
ployers in this three-party relationship does not participate in the mediation ses-
sions has created uncertainty regarding how the process will proceed and con-
clude. Indeed, one of the most criticized issues in practice following the Law’s
entry into force has been the requirement that, in mediation applications involv-
ing reinstatement claims where a subcontracting relationship exists, employers
must participate in mediation sessions together and express mutually compati-
ble intentions for an agreement to be reached. In cases where the subcontracting
relationship is established in violation of the Law, the likelihood of an agreement
between the principal employer and the subcontractor is low. Moreover, even in
a legally compliant subcontracting relationship, it is particularly difficult for the
principal employer to agree to a settlement that would subject them to joint li-
ability. In addition to these concerns, valid arguments have been raised that im-
posing a condition requiring the parties to jointly conduct the mediation process
is contrary to the spirit of mediation, which is an alternative and flexible meth-
od of dispute resolution.

Following all these debates, the 6th Labor Court of Adana requested the an-
nulment of Article 3/1S of the Labor Courts Law, arguing that it violates Arti-
cle 36 of the Constitution, titled “Freedom to Seek Remedies.” In evaluating the
petition, the Constitutional Court characterized the requirement that employ-
ers participate in mediation proceedings with mutual expressions of intent for an
agreement to be reached—when a request for reinstatement is made to a media-
tor---as a restriction on the right of access to the courts. Furthermore, it was not-

ed that forcing the mediation process to be conducted against both the principal
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employer and the subcontractor---whose relationship the worker is not a party
to—imposes a significant burden on the worker. Consequently, the Constitu-
tional Court ruled that, although the provision in question aimed to eliminate is-
sues regarding party status during the litigation phase—a goal serving the pub-
lic interest—it violated the principle of proportionality due to its failure to strike
a reasonable balance between this public interest and the individuals right to
access the courts. In the dissenting opinion included in the decision, it was ar-
gued that since an employee unaware of the principal-subcontractor relationship
could file a lawsuit without first applying to both employers, and if the lawsuit
were dismissed, the employee could file a lawsuit by resorting to mediation with-
in a two-week period, the employee would not suffer any loss of rights. In this
regard, it has been stated that limiting the provision—which is a requirement
of the joint and several liability regime under Article 2 of the Labor Code and
the Turkish Civil Code—to “the conclusion of the agreement” does not violate
the principle of proportionality under Article 13 of the Constitution and that it
should not be annulled.

Within the scope of all these explanations, this study will examine the issue
of party composition in an employee’s mediation application seeking reinstate-
ment in the principal employer—subcontractor relationship, in light of the Con-
stitutional Court’s annulment decision dated June 3, 2025, Case No. 2024/157
E.2025/121 K.

Keywords: Mandatory mediation as a prerequisite for litigation in labor dis-
putes, Principal employer--subcontractor relationship, Mediation seeking rein-

statement, Joint and several liability, Mandatory joint litigation.

—261—



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

Kaynakga

Alpagut, Giilsevil. “I Yargisinda Zorunlu Arabuluculuk.” iginde fs Hukuku ve Sosyal Gii-
venlik Hukukuna fliskin Sorunlar ve Céziim Onerileri 2017 Yil Toplantilart, 111-131.
Istanbul: Istanbul Barosu Yayinlari, 2018.

Altayli Yildirim, Elif. “Is Hukukunda Dava Sart1 Arabuluculuk ve Asil Isveren—Alt Igveren
Mligkisinde Taraf Teskili Sorunu: Anayasa Mahkemesinin 2025/121 Sayil Karari
Isiginda Bir Degerlendirme.” Anadolu Universitesi Hukuk Fakiiltesi Dergisi 12, no. 1
(2026): 327-345.

Astarly, Muhittin. “7036 Sayili Is Mahkemeleri Kanununun 4857 Sayili Is Kanunu'nun
Is Giivencesi Hiikiimlerinde Ongérdiigii Degisikliklerin Degerlendirilmesi.” Sicil I
Hukuku Dergisi, no. 38 (2017).

Aydin, Ufuk, ve Burcu Ezer. Bireysel Is Hukuku. Ankara, 202S.

Bozkurt Giimriik¢iioglu, Yeliz, O. Ersun Civan, Eda Manav Ozdemir, F. Burcu Savas Kut-
sal ve Ahmet Evcimen. Is Hukukunda Uzman Arabuluculuk. Ed. Yeliz Bozkurt Giim-
riikgiioglu. Ankara: Adalet Bakanligi Hukuk Isleri Genel Miidiirliigii Arabuluculuk
Daire Bagkanligs, 2023.

Canbolat, Talat. “Is Yargisinda Dava Sart1 Olarak Arabuluculuk.” Iginde Is Hukuku ve
Sosyal Giivenlik Hukukuna Iliskin Sorunlar ve Coziim Onerileri 2017 Yilt Toplantilar,
95-111. Istanbul: Istanbul Barosu Yayinlari, 2018.

Gelik, Nuri, Nurgen Caniklioglu, Talat Canbolat ve Erciiment Ozkaraca. fs Hukuku Ders-
leri. 36. basku. Istanbul: Beta Yayincilik, 2023.

Gil, Sahin. Is Uyusmazliklarimda Arabuluculuk ve 7036 Sayih IMK Uygulamasi: Tazminat
ve Alacaklarda Hesaplamalar, Is Giivencesi. Ankara: Yetkin Yayincilik, 2018.

Ekmekgi, Omer, Muhammet Ozekes, Murat Atali ve Vural Seven. Hukuk Uyusmazlikla-
rinda Arabuluculuk. 2. bask. Istanbul: On Iki Levha Yaymncilik, 2019.

Ekmekgi, Omer, ve Esra Yigit. Bireysel Is Hukuku. Istanbul: On Iki Levha Yayincilik, 2025.

Erdogan, Ersin. “7036 Sayili Is Mahkemeleri Kanunu'nda Ongériilen Zorunlu Arabulu-
culuk ve Hak Arama Ozgiirliigii Acisindan Degerlendirilmesi.” Legal Is Hukuku ve
Sosyal Giivenlik Hukuku Dergisi 14, no. 55 (2017): 1211-1242.

Goktas, Seracettin. “Asil fgverenin Is Giivencesi Hiikiimleri Yoniinden Sorumlulugu.” Si-
cil Is Hukuku Dergisi, no. 27 (2012): 56-67.

Mollamahmutoglu, Hamdi, Muhittin Astarli ve Ulas Baysal. Is Hukuku. Ankara: Lykeion,
2022.

Odaman, Serkan, ve Eda Kara¢ép. “Is Hukukunda Zorunlu Arabuluculuk Miiessesesinin
Bugiinii ve Gelecegine Iliskin Genel Bir Degerlendirme.” Sicil Is Hukuku Dergisi, no.
39 (2018): 44-61.

Ozekes, Muhammet, ve Murat Atali. “7036 Sayili Yeni I Mahkemeleri Kanunu Uzerine
Elestiri, Degerlendirme ve Oneriler” Iginde Yeni Is Mahkemeleri Kanunu Uzerine,
ed. Omer Ekmekgi ve Ayse Kéme Akpulat, 41-126. Istanbul, 2018.

Senyen Kaplan, Emine Tuncay. Bireysel Is Hukuku. 2. baski. Istanbul: Yetkin Yayinlar,
2023.

Siimer, Haluk Hadi. Is Hukuku. Ankara: Segkin, 27. baski, [y1l belirtilmeli].

—262—



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

Siizek, Sarper, ve Siileyman Basterzi. [s Hukuku. 24. basku. Istanbul: Beta Yaymcilik, 2024.

Urhanoglu, Istar. “Gegersiz Fesih ve Ise lade Davalarinda, Asil Isveren—Alt Igveren Ilis-
kisinin Bulundugu Durumlarda Davali Yoniinden Sekli Bakimdan Mecburi Dava
Arkadaghig (Karar Incelemesi).” Sicil Is Hukuku Dergisi, no. 29 (2013): 115-21.

Yuvaly, Ertugrul. “Asil Igveren—Alt Iveren Iligkisinde Zorunlu Arabuluculuk.” Akdeniz
Universitesi Hukuk Fakiiltesi Dergisi 11, no. 2 (2021): 355-76.

—263 —






Is Uyusmazliklarinda Arabuluculuk Deneyim Projesi:
Uygulamadan Notlar ve Céziim Onerileri

Dog. Dr. Duygu Hatipoglu Aydin*

Ars. Gor. Miinevver Temir**

Alternatif uyusmazlik ¢6ztim yontemleri, modern hukuk sistemlerinde yar-
g1 stireglerini tamamlayan ve kimi zaman onlarin yerini alan 6nemli mekanizma-
lar olarak giderek daha fazla énem kazanmaktadir. Ozellikle is uyusmazliklar:
alaninda arabuluculuk, hem uyusmazliklarin hizli ve diigitk maliyetle ¢oziilmesi
hem de mahkemelerin is yiikiintin azaltilmas: bakimindan 6nemli bir arag olarak
kabul edilmektedir. Tiirkiye’de 2012 yilinda yiirtrlage giren 6325 sayilh Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu ile yasal bir ¢erceveye kavugan arabu-
luculuk kurumu, 7036 sayili is Mahkemeleri Kanunu ile birlikte bireysel is uyus-
mazliklarinda dava sart1 héline getirilmis ve 1 Ocak 2018 tarihinden itibaren uy-
gulamada 6nemli bir rol tistlenmistir.

Is uyusmazliklarinda dava sart: arabuluculugun yiiriirliige girmesinden bu
yana kurum, 6zellikle is uyusmazhklarinin niteligi ve taraflar arasindaki gii¢ den-
gesizligi baglaminda yogun bigimde tartisilmigtir. Arabuluculuk siirecinde ala-
caklarin pazarlik konusu yapilmasy, iscinin temel haklarinin da pazarhiga acilmasi-
na ve bazi temel hak ihlallerinin gériinmez kilinmasina yol agabilecegi yoniindeki
elestirileri beraberinde getirmis; bu nedenle baz1 yazarlar is uyusmazhklarinin
arabuluculuga elverigli olmadigini savunurken, diger bir goriis arabuluculugun
uygun bir ¢6ziim yontemi oldugunu ileri sirmustiir. Tartismalar ayrica isgi ile is-
veren arasindaki yapisal gii¢ asimetrisinin, ig¢inin ekonomik zayiflig1 ve hak bi-
linci gibi unsurlarin siireci etkileyebilecegine; arabulucularin ¢ogu durumda is-

veren tarafindan belirlenmesi ve uygulamadaki diger pratiklerin bu baglamda
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onem tagidifina isaret etmektedir. Bunun yaninda dava sarti arabuluculugun
mahkemeye erisim hakk: tizerindeki etkisi de doktrinde degerlendirilmekte; bir
yandan erisim hakkinin sinirlandirildigs elestirileri dile getirilirken, diger yandan
arabuluculuk tutanaklarinin irade sakathig1 ve agir1 yararlanma hiikiimleri cerge-
vesinde denetlenebilecegi ileri siiriilmektedir.

Bu calisma, TUBITAK tarafindan 125K758 Proje numarasiyla destekle-
nen “Bireysel Is Uyusmazliklarinda Arabuluculuk: Hukuk Uygulamast ile Anka-
ra ve Bursa Orneklerinde Isci ve Arabulucularin Deneyimlerinin Analizi” baghk-
l1 aragtirma projesinin bulgularina dayanmaktadir. Projenin temel amac, bireysel
is uyusmazliklarinda arabuluculuk kurumunun yalnizca hukuki diizenlemeler ve
doktriner tartigmalar gercevesinde degil, ayn1 zamanda siireci deneyimleyen ak-
torlerin bakis agilar1 tizerinden degerlendirilmesidir. Projede arabuluculuk ku-
rumu sosyo-hukuki bir perspektiften hukuki diizenlemeler, uygulama pratikleri
ve aktor deneyimleri birlikte degerlendirilerek ele almmugtir. Calisma kapsamin-
da anket aragtirmasi, derinlemesine goriismeler ve yarg: kararlarimn analizi gibi
farklr aragtirma yontemleri birlikte kullanilmistir. Hukuk sosyolojisi, is hukuku,
medeni usul hukuku ve ¢aligma ekonomisi alanlarinda uzman akademisyenler-
den olugan proje ekibi, calismanin disiplinleraras: niteligini gliglendirmistir.

Proje kapsaminda, arabuluculuk uygulamasimnin iscilerin tecriibe, yorum,
alg1 ve tutumlarinda nasil sekillendigini ve bunlarin uygulamay1 nasil etkiledigi-
ni ortaya koymak amaciyla 38S$ is¢iye memnuniyet anketi uygulanmistir. Ayrica
Bursa ve Ankara illerinde 24 isci, 19 arabulucu, 13 taraf vekili/paydas ile derin-
lemesine goriismeler gergeklestirilmistir. 1 Ocak 2018 - 1 Temmuz 2024 tarihle-
ri arasinda verilmis Yargitay ve BAM kararlar1 taranmus; is uyusmazliklariyla ilgili
olmayan kararlar, onama kararlari, gerekgesiz kararlar ve benzer nitelikteki karar-
lar elendikten sonra 13.579 karar arasindan segilen 250 karar ayrintili bicimde
analiz edilmigtir.

Bu ¢alismada, projenin saha ¢aligmasinin ve mahkeme karar analizinin so-
nuglar: ele alinarak, arabuluculuk sisteminin igleyisine iliskin 6nerilerin deger-
lendirilmesi hedeflenmektedir. Bu gergevede elde edilen bulgular degerlendiril-
diginde, arabuluculuk kurumunun is uyusmazliklarinin ¢6ziimiinde énemli bir
rol istlenmekle birlikte, uygulamada gesitli yapisal sorunlarla kars: karsiya oldu-
gu gorillmektedir. Bunlar genel olarak taraf temelli, arabulucu temelli ve siireg te-
melli sorunlar olmak tizere ti¢ baglik altinda toplanmaktadir.

Iscilere uygulanan anket caligmasi ayrica, siirecin isciler tarafindan farkli bi-
¢imlerde deneyimlendigini, arabuluculuk memnuniyet diizeylerini etkileyen ¢e-

sitli faktorlerin bulundugunu gostermektedir. Buna gore isletme buyiikligi ve
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sendika tiyeligi, is¢ilerin arabuluculuk siirecine iliskin memnuniyetlerini ve ara-
bulucunun tutumuna dair algilarini etkileyen énemli degiskenler arasinda yer al-
maktadir. Bunun yani sira kidem, egitim durumu ve cinsiyet gibi faktorlerin de
iscilerin deneyimlerini sekillendirdigi goriilmektedir. Bazi is¢iler agisindan ara-
buluculuk, uzun ve masrafli mahkeme siireglerine kiyasla hizli bir ¢6ziim imkéan
sunarken; digerleri agisindan ise haklarin pazarlik konusu héline gelmesi ve siire-
cin ¢ogu zaman esit olmayan taraflar arasinda ytritilmesi nedeniyle elestirile-
re konu olmaktadir. Bu nedenle arabuluculuk kurumunun etkinligini degerlen-
dirmek i¢in yalnizca anlagma oranlarina bakmak yeterli degildir; siirecin taraflar
tuzerindeki etkilerinin ve hukuki haklarin korunma diizeyinin de dikkate alinma-
s1 gerekmektedir.

Isciler, arabulucular ve paydaslarla yapilan bahse konu gériismeler, dava
sart1 arabuluculuk ile ihtiyari arabuluculuk siiregleri arasinda 6nemli farklhilik-
lar bulundugunu da ortaya koymaktadir. Ozellikle ihtiyari arabuluculuk uy-
gulamalarinda, ¢esitli etik sorunlarin ve ciddi suistimallerin ortaya ¢ikabildigi
gorilmistiir. Ayni sekilde “seri arabuluculuk” ve “igveren arabulucusu” gibi uy-
gulamalarin, iscilerin haklarinin korunmasi bakimindan énemli 6l¢iide erozyon
riski dogurdugu da katihmcilar tarafindan dile getirilmistir.

Arabulucularin tarafsizlik ve bagimsizlik ilkelerinin uygulamadaki gorini-
mi, arabuluculuk siirecinde taraflar arasindaki gii¢ dengesizligi ve isgilerin haklar
konusunda yeterli bilgiye sahip olmamas: gibi faktorler, siirecin isleyisini dogru-
dan etkileyen unsurlar arasinda yer almaktadir. Nitekim arabuluculuk etik mode-
linin isleyisi agisindan arabulucularla yapilan goriismelerde, 6zellikle is¢i-igveren
gibi gii¢ dengesizliginin belirgin oldugu uyusmazliklarda tarafsizlik ilkesinin uy-
gulanmasinin pratikte ¢esitli giiclikler barindirdig: dile getirilmigtir. Tarafsizlik
ilkesi, arabulucular tarafindan farkli sekillerde ve sinirlarda yorumlandigindan,
pratikte kavramin i¢inin doldurulmas: da farklilagmaktadir. Arabulucular, siirec-
teki rollerini yasal sinirlar ve kigisel inisiyatifler arasinda sekillendirmektedir. Ta-
rafsizlik temel ilke olmakla birlikte, 6zellikle agik bi¢cimde adaletsiz gorillen du-
rumlar karsisinda arabulucularin vicdani sorumluluk duygusuyla daha aktif bir
rol ustlenebildikleri gérilmektedir. Arabuluculuk mesleginin icra edilig bigimi
ve toplumdaki algis1 konusunda goriis bildiren arabulucular, avukatlik ve arabu-
luculugun farkli disiplinler olmasina ragmen pratikte i¢ ice gectigini ve birbirini
etkiledigini de vurgulamaktadir.

Yarg: kararlarinin analizi ise arabuluculuk kurumunun zaman iginde gide-
rek daha belirgin bir igtihat gercevesi iginde ve yalnizca usule iligkin bir 6n kosul

olarak degil; ayn1 zamanda hak arama 6zgiirligi, yargiya erisim hakki ve is¢inin
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korunmasi ilkesi ile dogrudan temas eden yapisal bir mekanizma olarak sekillen-
digini gdstermektedir. Ozellikle arabuluculuk tutanaklarinin hukuki niteligi, ara-
buluculuk anlagmalarinin gegerliligi, irade sakatlig1 ve agir1 yararlanma gibi konu-
lar yargi kararlarinda 6nemli tartisma alanlar1 olarak 6ne ¢tkmaktadir. Bu durum
her ne kadar, arabuluculugun yalnizca mahkeme dig1 bir uyusmazlik ¢6ziim yon-
temi olmadigini; ayn1 zamanda yarg tarafindan denetlenen ve igtihatlarla sekil-
lenen bir hukuki kurum oldugunu ortaya koysa da baz1 belirsizliklerin yalnizca
ictihat yoluyla giderilemeyecegini, bu alanlarda yasama miidahalesine ihtiyag du-
yuldugunu da gostermektedir.

Sonug olarak bu ¢alisma, bireysel is uyusmazliklarinda arabuluculuk kuru-
munu hukuki diizenlemeler, yargi uygulamasi ve aktor deneyimleri arasindaki
etkilesim gergevesinde ele alarak kapsamli bir degerlendirme sunmayi hedefle-
mektedir. Aragtirma bulgulari, arabuluculuk sisteminin isleyisine ilisgkin 6nem-
li sorunlar1 ortaya koymakta ve bu sorunlarin giderilmesine yonelik ¢esitli poli-
tika onerileri gelistirmektedir. Bu 6nerilerden basglicalar1 arasinda arabulucularin
cretlendirilmesi sisteminin yeniden diizenlenmesi, arabulucu sayisinin belirli
olgiide sinirlandirilmasi, iscilerin arabuluculuk stirecinde hukuki ac¢idan biling-
lendirilmesi ve gii¢lendirilmesi, arabuluculuk egitiminin niteliginin artirilma-
s1, Arabuluculuk Daire Bagkanligi'min denetim yetkilerinin genisletilmesi yer al-
maktadur.

Anahtar Kelimeler: Arabuluculuk, Is Uyusmazliklari, Dava Sart1 Arabulucu-
luk, Isci Deneyimleri, Is Hukuku.
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Mediation Experiences in Labour Disputes:
Field Notes and Proposed Solutions

Alternative dispute resolution methods are increasingly gaining importance
as significant mechanisms that complement judicial processes in modern legal
systems and, at times, replace them. In the field of labour disputes in particu-
lar, mediation is recognised as a key tool both for resolving disputes quickly and
at low cost and for reducing the workload of the courts. The institution of me-
diation, which acquired a legal framework in Turkey with the entry into force of
Law No. 6325 on Mediation in Legal Disputes in 2012, was made a prerequisite
for litigation in individual labour disputes alongside Law No. 7036 on Labour
Courts and has played a significant role in practice since 1 January 2018.

Since the introduction of mediation as a prerequisite for litigation in labour
disputes, the institution has been the subject of intense debate, particularly in the
context of the nature of labour disputes and the imbalance of power between the
parties. Criticism has arisen regarding the fact that making claims subject to ne-
gotiation during the mediation process could lead to the fundamental rights of
employees being opened up for negotiation and certain fundamental rights vio-
lations being rendered invisible; consequently, whilst some authors argue that
labour disputes are not suitable for mediation, another view maintains that me-
diation is an appropriate method of resolution. The debates also highlight that
the structural power imbalance between the employee and the employer, as well
as factors such as the employees’ economic vulnerability and awareness of their
rights, may influence the process; they point out that mediators are often ap-
pointed by the employer and that other practical aspects of implementation are
significant in this context. Furthermore, the impact of mandatory mediation as
a prerequisite for litigation on the right of access to the courts is being assessed
in legal doctrine; whilst criticisms are raised that this right is being restricted, it
is also argued that mediation records can be reviewed under the provisions con-

cerning vitiation of consent and undue advantage.
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This paper is based on the findings of the research project titled “Media-
tion in Individual Labour Disputes: An Analysis of the Experiences of Employ-
ees and Mediators in Ankara and Bursa through the Lens of Legal Practice”, sup-
ported by TUBITAK under project number 125K758. The primary objective
of the project is to evaluate the institution of mediation in individual labour dis-
putes not only within the framework of legal regulations and doctrinal debates,
but also through the perspectives of the actors who experience the process. The
project addresses the institution of mediation from a socio-legal perspective,
evaluating legal regulations, practical applications and the experiences of the ac-
tors together. Various research methods, including a survey, in-depth interviews
and an analysis of court decisions, were employed within the scope of the study.
The project team, comprising academics specialising in the sociology of law, la-
bour law, civil procedure law and labour economics, has strengthened the inter-
disciplinary nature of the study.

As part of the project, a satisfaction survey was administered to 385 employ-
ees to determine how the mediation process shaped their experiences, interpre-
tations, perceptions and attitudes, and how these factors influenced the process.
Furthermore, in-depth interviews were conducted with 24 employees, 19 me-
diators and 13 party representatives/stakeholders in the provinces of Bursa and
Ankara. Supreme Court and Regional Administrative Court decisions issued be-
tween 1 January 2018, and 1 July 2024 were screened; after excluding decisions
unrelated to labour disputes, confirmatory decisions, decisions without grounds,
and similar decisions, 250 decisions were selected from a total of 13,579 and an-
alysed in detail.

This paper aims to evaluate recommendations regarding the functioning
of the mediation system by examining the results of the project’s fieldwork and
court decision analysis. When the findings obtained within this framework are
evaluated, it is observed that whilst the mediation institution plays a significant
role in the resolution of labour disputes, it faces various structural issues in prac-
tice. These are generally categorised under three headings: party-based, media-
tor-based and process-based issues.

The survey conducted among employees also shows that the process is ex-
perienced in different ways by employees, and that there are various factors in-
fluencing their levels of satisfaction with mediation. Accordingly, company size
and trade union membership are among the key variables affecting employees’
satisfaction with the mediation process and their perceptions of the mediator’s

attitude. Furthermore, factors such as length of service, educational background
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and gender are also seen to shape employees’ experiences. Whilst for some em-
ployees, mediation offers a swift solution compared to lengthy and costly court
proceedings, for others it is subject to criticism due to rights becoming a matter
for negotiation and the process often being conducted between unequal parties.
Therefore, to assess the effectiveness of the mediation institution, it is not suffi-
cient to look solely at settlement rates; the impact of the process on the parties
and the level of protection of legal rights must also be taken into account.

Discussions held with employees, mediators and stakeholders also reveal
significant differences between mandatory mediation and voluntary mediation
processes. In particular, it has been observed that various ethical issues and se-
rious abuses can arise in voluntary mediation practices. Similarly, participants
have highlighted that practices such as ‘serial mediation” and the ‘employer-me-
diator’ model pose a significant risk of erosion regarding the protection of em-
ployees’ rights.

The practical manifestation of mediators’ principles of impartiality and in-
dependence, alongside factors such as the power imbalance between the parties
during the mediation process and the lack of sufficient information regarding
employees’ rights, are among the elements that directly influence the function-
ing of the process. Indeed, in discussions with mediators regarding the function-
ing of the mediation ethical model, it was noted that the application of the princi-
ple of impartiality in practice presents various difficulties, particularly in disputes
where power imbalances—such as between employees and employers—are pro-
nounced. As the principle of impartiality is interpreted by mediators in different
ways and within varying limits, the practical application of the concept also var-
ies. Mediators shape their roles within the process by balancing legal boundaries
and personal initiative. Whilst impartiality is a fundamental principle, it is ob-
served that mediators may assume a more active role, driven by a sense of moral
responsibility, particularly in situations that are clearly perceived as unjust. Medi-
ators who express views on the practice of the mediation profession and its per-
ception in society also emphasise that, although law and mediation are distinct
disciplines, in practice they are intertwined and influence one another.

An analysis of judicial decisions, however, demonstrates that the institution
of mediation has, over time, taken shape within an increasingly distinct body of
case law; not merely as a procedural prerequisite, but also as a structural mecha-
nism directly linked to the freedom to seek justice, the right of access to justice,
and the principle of employee protection. In particular, the legal nature of media-

tion records, the validity of mediation agreements, and issues such as vitiation of
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consent and undue advantage have emerged as significant areas of debate in ju-
dicial decisions. Whilst this situation demonstrates that mediation is not merely
an out-of-court dispute resolution method, but also a legal institution subject to
judicial oversight and shaped by case law; it also indicates that certain uncertain-
ties cannot be resolved solely through case law, and that legislative intervention
is required in these areas.

Consequently, this paper aims to provide a comprehensive assessment of
the institution of mediation in individual labour disputes by examining it within
the framework of the interaction between legal regulations, judicial practice and
the experiences of the parties involved. The research findings highlight signifi-
cant issues regarding the functioning of the mediation system and develop vari-
ous policy recommendations aimed at addressing these issues. The main recom-
mendations include the reform of the remuneration system for mediators, the
imposition of certain limits on the number of mediators, the legal awareness and
empowerment of employees during the mediation process, the enhancement of
the quality of mediation training, and the expansion of the supervisory powers
of the Directorate of Mediation.

Keywords: Mediation, labour disputes, pre-litigation mediation, employees’

experiences, labour law.
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Isci-Isveren Uyusmazliklarinda Arabuluculuk
Siirecinin Usul Giivenceleri ve Insan Haklar1 Boyutu

Aydin Kagan Calik*

Is uyusmazliklarinin ¢dziimiinde arabuluculuk, giiniimiizde etkinligi gide-
rek artan alternatif bir uyugmazlik ¢6ziim yontemi olarak 6ne ¢ikmaktadir. Ancak
bu yontem yalnizca hizli ve ekonomik bir ¢6ziim araci olarak degil, ayn1 zaman-
da insan haklari ile uyumlu olmasi gereken bir hukuki mekanizma olarak deger-
lendirilmelidir.

7036 sayili Is Mahkemeleri Kanunu ile arabuluculugun dava sart1 haline ge-
tirilmesi, ig yargisinda 6nemli bir paradigma degisikligine yol agmugtir. Kanun ko-
yucunun amaci, yargi mercilerinin is yitkiini azaltmak ve uyusmazlhiklarin daha
hizli ¢6ziilmesini saglamaktir. Bununla birlikte 6gretide, zorunlu arabuluculugun
gonillilik ilkesine aykirilik tegkil edebilecegi ve taraf iradesini zayiflatabilecegi
yoniinde elegtiriler de bulunmaktadir.

Anayasa Mahkemesi (AYM), arabuluculugun mahkemeye erisim hakkin
ortadan kaldirmadiginy, taraflarin siirece katilma ve siireci sonlandirma konu-
sunda serbest oldugunu vurgulamistir (AYM, Esas Numarasi: 2012/94, Karar
Numarasi: 2013/89, Karar Tarihi: 10.07.2013). AYM daha sonraki kararlarinda
da zorunlu arabuluculugun, bireylerin mahkemeye erisim hakkini tamamen or-
tadan kaldirmadig; siirece Anayasa’ya aykirihik tegkil etmeyecegini ifade etmis-
tir (AYM, E. 2018/73, K. 2019/65, KT. 24.07.2019). Bu yaklagim, arabulucu-
lugun adil yargilanma hakkina aykir1 olmadig yoniindeki doktrinsel goriislerle
de uyumludur.

Avrupa Insan Haklar1 Mahkemesi (AIHM) igtihatlarinda mahkemeye eri-
sim hakki, adil yargilanma hakkinin ayrilmaz bir unsuru olarak kabul edilmek-
tedir. ATHM Ashingdane/Birlesik Krallik kararinda, bu hakkin mutlak olmadigy,

*  Tiirkiye Insan Haklar1 ve Esitlik Kurumu, Insan Haklar1 ve Esitlik Uzmani; Ankara Yildirim
Beyazit Universitesi Hukuk Fakiiltesi, Ozel Hukuk Tezli YL. E-posta: aydinkagancalik@
gmail.com.
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ancak getirilen sinirlamalarin hakkin 6ziinii zedelememesi gerektigi ifade edil-
mistir. Bunun yaninda Deweer/Belgika kararinda, bireyin serbest iradesi diginda
alternatif bir ¢6ztim yoluna zorlanmasinin hak ihlali dogurabilecegi belirtilmistir.

Mahkemeye erisim hakki Avrupa Insan Haklar1 Sézlesmesi'nin 6. madde-
si kapsaminda adil yargilanma hakkinin bir unsuru olarak kabul edilmektedir. Bu
hak, bireylerin yargi organlarina ulagabilmesini ve baglayic1 bir karar elde edebil-
mesini giivence altina almaktadir. Dolayisiyla arabuluculugun dava sart: olarak
diizenlenmesi, bu hakk: ortadan kaldirmamaly, yalnizca makul ve 6l¢iilii bir sinir-
lama olugturmalidir.

Arabuluculuk siirecinin insan haklariyla uyumlu olabilmesi i¢in belirli usul
giivencelerine dayanmasi gerekmektedir. Bu giivencelerin baginda gonilliliik il-
kesi gelmektedir. Goniilliliik, taraflarin arabuluculuk siirecine katilma ve anlag-
ma yapma konusunda 6zgiir iradeye sahip olmalarini ifade eder. Ancak ig huku-
kunda taraflar arasindaki gii¢ dengesizligi, bu ilkenin fiilen zedelenmesine yol
acabilmektedir.

Esitlik ilkesi de arabuluculuk siirecinin temel taslarindan biridir. Isci ve is-
veren arasindaki yapisal esitsizlik, arabuluculuk siirecinde adil bir miizakere or-
taminin saglanmasini zorlagtirmaktadir. Bu durum, AIHM'in “silahlarin esitligi”
(equality of arms) ilkesine iligkin ictihatlariyla da baglantilidir. Ozellikle Dombo
Beheer BV./Hollanda kararinda taraflar arasinda gergek bir denge bulunmasinin
adil yargilanmanin 6n kosulu oldugu vurgulanmugtur.

Arabulucunun rolii bu noktada yalmizca teknik bir kolaylastiricilik igleviy-
le sinirli olmayip, ayn1 zamanda siirecin insan haklariyla uyumlu bir gekilde yii-
riitiilmesini temin eden temel bir giivencedir. Arabulucu, tarafsiz ve bagimsiz bir
t¢tnct kisi olarak siireci, taraflardan herhangi birinin etkisi altinda kalmaksizin
yonetmeli; ozellikle i iliskilerinde sikga karsilagilan yapisal giig esitsizliklerini
dengeleyici bir yaklasim benimsemelidir. Bu gercevede arabulucu, taraflar arasin-
da gergek anlamda esit ve adil bir miizakere ortaminin tesis edilmesine katki sag-
layarak, adil yargilanma hakkinin 6nemli bir unsuru olan “silahlarin esitligi” ilke-
sinin dolayli olarak korunmasina hizmet eder.

Bunun yani sira, arabulucunun baglayici bir karar vermekten kaginma yi-
kiimlilugi, taraf iradesine sayginin ve bireylerin kendi uyusmazhklar: tizerin-
de tasarrufta bulunma 6zgiirligiiniin bir yansimasidir. Arabulucunun uyusmaz-
lik hakkinda hiikiim tesis etmemesi, ¢oziimiin taraflarin 6zgiir ve bilingli rizasina
dayanmasini giivence altina alir. Bu durum, bireylerin 6zerkligini ve irade ser-

bestisini koruyarak, arabuluculuk siirecinin insan haklariyla uyumlu bir sekilde
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islemesini saglar. Dolayisiyla arabulucu, yalnizca siireci yoneten bir aktor degil,
ayni zamanda temel hak ve 6zgiirliklerin korunmasina katkida bulunan norma-
tif bir denge unsuru olarak degerlendirilmelidir.

Uluslararas: diizeyde ise Birlesmis Milletler etkin arabuluculuk ilkeleri, ara-
buluculuk siireglerinin insan haklarina uygun sekilde yiirttilmesi gerektigini
agikca ortaya koymaktadir. Bu ilkeler arasinda taraflarin rizasi, arabuluculugun
tarafsizlig1 ve bagimsizligy, uluslararasi hukuka uygunluk, stirdiiriilebilirlik, koor-
dinasyon ve tutarlilik gibi unsurlar yer almaktadr.

Sonug olarak, arabuluculuk is uyusmazliklarinin ¢6ziimiinde 6nemli bir arag
olmakla birlikte, insan haklariyla uyumlu bir sekilde uygulanmalidir. ATHM ve
AYM igtihatlar1 birlikte degerlendirildiginde, arabuluculugun mesru kabul edi-
lebilmesi i¢in mahkemeye erisim hakkini ortadan kaldirmamasi, taraflarin 6zgiir
iradesine dayanmasi ve taraflar arasindaki fiili esitsizligi dengeleyici mekanizma-
lar igermesi gerekmektedir. Bu dogrultuda usul giivencelerinin giiglendirilmesi,
sistemin hem etkinligini hem de megruiyetini artiracaktur.

Anahtar Kelimeler: Arabuluculuk, Is Hukuku, Adil Yargilanma Hakki, Mah-

kemeye Erisim, Usul Giivenceleri, Insan Haklar1
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Procedural Safeguards and the Human Rights
Dimension of Mediation in Labour Disputes

Mediation in the resolution of labor disputes has increasingly emerged as
an effective alternative dispute resolution mechanism in contemporary legal sys-
tems. However, it should not be regarded merely as a swift and cost-efficient
means of settlement, but rather as a legal institution that must operate in con-
formity with fundamental human rights standards.

The transformation of mediation into a mandatory precondition for litiga-
tion under Law No. 7036 on Labour Courts has introduced a significant para-
digm shift within the field of labor adjudication. The legislator’s primary objec-
tive has been to alleviate the workload of judicial authorities and to facilitate the
expeditious resolution of disputes. Nonetheless, doctrinal critiques have been
advanced, arguing that compulsory mediation may conflict with the principle of
voluntariness and potentially undermine party autonomy.

The Constitutional Court of Tiirkiye (Anayasa Mahkemesi [AYM]) has
held that mediation does not abolish the right of access to a court, emphasiz-
ing that parties retain the freedom both to participate in and to terminate the
process (AYM, Main Number: 2012/94, Decision: 2013/89, Decision Date:
10.07.2013). In its subsequent rulings, the Court reiterated that mandatory
mediation does not contravene the Constitution insofar as it does not entirely
eliminate individuals’ right of access to judicial remedies (AYM, Main Number:
2018/73, Decision: 2019/65, Decision Date: 24.07.2019). This position is con-
sistent with prevailing doctrinal views maintaining that mediation is not inher-
ently incompatible with the right to a fair trial.

Within the jurisprudence of the European Court of Human Rights (EC-
tHR), the right of access to a court is recognized as an integral component of the
right to a fair trial. In Ashingdane v. the United Kingdom, the Court held that this
right is not absolute; however, any limitations imposed must not impair its very

essence. Furthermore, in Deweer v. Belgium, the Court indicated that compelling
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an individual to resort to an alternative dispute resolution mechanism against
their free will may constitute a violation of fundamental rights.

The right of access to a court is safeguarded under Article 6 of the Europe-
an Convention on Human Rights as a core element of the right to a fair trial. This
right guarantees individuals the ability to bring their claims before judicial bod-
ies and to obtain a binding determination. Accordingly, the designation of medi-
ation as a procedural prerequisite must not extinguish this right, but should in-
stead constitute a reasonable and proportionate limitation.

For mediation processes to be compatible with human rights, they must be
grounded in certain procedural safeguards. Foremost among these is the prin-
ciple of voluntariness, which entails that parties must possess the free will both
to engage in mediation and to conclude an agreement. However, in the context
of labor law, the inherent imbalance of power between employer and employee
may, in practice, undermine the effective realization of this principle.

The principle of equality also constitutes a cornerstone of the mediation
process. Structural inequalities between employers and employees may impede
the establishment of a genuinely fair negotiating environment. This concern
is closely linked to the ECtHRSs jurisprudence on the principle of “equality of
arms.” In particular, in Dombo Beheer BV. v. the Netherlands, the Court under-
scored that the existence of a genuine balance between the parties is a prerequi-
site for a fair trial.

At this juncture, the role of the mediator extends beyond a merely techni-
cal facilitation function and constitutes a fundamental safeguard ensuring that
the process is conducted in compliance with human rights standards. As an im-
partial and independent third party, the mediator must manage the proceedings
without being influenced by either party and should adopt a balancing approach,
particularly in addressing structural inequalities that frequently arise in labor re-
lations. In this context, by contributing to the establishment of a genuinely equal
and fair negotiation environment, the mediator serves —albeit indirectly— to
uphold the principle of “equality of arms,” which is a core component of the right
to a fair trial.

Furthermore, the mediator’s obligation to refrain from issuing binding deci-
sions reflects respect for party autonomy and the individuals’ freedom to dispose
of their own disputes. By abstaining from adjudicative authority, the mediator
ensures that any resolution is grounded in the free and informed consent of the

parties. In this respect, mediation safeguards individual autonomy and freedom

—282—



Arabuluculugun Gelecegi I11 - Sempozyumu Bildiri Ozet Kitabi

of will, thereby enabling the process to function in a manner consistent with hu-
man rights. Accordingly, the mediator should be regarded not merely as a proce-
dural facilitator, but as a normative balancing actor contributing to the protec-
tion of fundamental rights and freedoms.

At the international level, the United Nations’ principles on effective media-
tion clearly stipulate that mediation processes must be conducted in accordance
with human rights standards. These principles encompass elements such as par-
ty consent, impartiality and independence of the mediator, compliance with in-
ternational law, sustainability, coordination, and consistency.

In conclusion, while mediation constitutes an important instrument in the
resolution of labor disputes, it must be implemented in a manner that is fully
compatible with human rights. When the jurisprudence of both the ECtHR and
the Constitutional Court is considered collectively, the legitimacy of mediation
depends on its not extinguishing the right of access to a court, being grounded
in the free will of the parties, and incorporating mechanisms that address de fac-
to inequalities between them. Strengthening procedural safeguards in this regard
will enhance both the effectiveness and the legitimacy of the system.

Keywords: Mediation, Labour Law, Right to a Fair Trial, Access to Court,
Procedural Safeguards, Human Rights
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6325 Sayili Hukuk Uyusmazhklarinda Arabuluculuk Kanunu'nun kabuli
ve yurirlige girmesiyle birlikte ilk defa ihtiyari olarak hukuki zemine kavugan
arabuluculuk, zamanla bircok uyusmazlik bakimindan dava sarti haline gelmistir.
Dava sart1 arabuluculuk, ilk olarak 7036 Sayili Is Mahkemeleri Kanunu m.3 ile
kabul edilmis; bireysel ve toplu is s6zlesmelerine dayanan is¢i veya igveren alaca-
g1 ve tazminati ile ige iade talebiyle agilan davalarda arabuluculuk dava sart1 ola-
rak 6ngorilmustiir. Bu diizenlemeyi 6102 sayih Tiirk Ticaret Kanunu’na eklenen
m.5/A hikkmii takip etmis; konusu bir miktar paranin 6denmesi olan alacak ve
tazminat taleplerine iligkin ticari davalar gerek Tiirk Ticaret Kanunu'nda gerekse
diger kanunlarda diizenlenmis olup olmadigina bakilmaksizin dava sart1 arabu-
luculuga tabi kilinmugtir. Ticari davalarda dava sarti arabuluculugun kabuliinden
sonra, 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun’a eklenen m.73/A
hitkmii ile belirlenen istisnalar disinda, tiiketici mahkemelerinin gorev alanina gi-
ren uyusmazliklarda da arabuluculuk dava sart: haline gelmistir.

Dava sarti arabuluculuga iligkin en kapsaml degisikliklerden biri ise
05.04.2023 tarihinde Resmi Gazete'de yayimlanan 7445 Sayili Icra ve Iflas Ka-
nunu ile Bazi1 Kanunlarda Degisiklik Yapilmasina Dair Kanun ile gergeklesti-
rilmigtir. Bu Kanun’la Is Mahkemeleri Kanunu m.3’e ve Tiirk Ticaret Kanunu
m.5/A’ya eklemeler yapilarak; itirazin iptali, menfi tespit ve istirdat davalar1 ba-
kimindan da dava sart1 arabuluculugun uygulanacags agikga belirtilmis ve uygu-

lamada ortaya ¢ikan tereddiitler giderilmeye galigilmigtir. Ayrica ayn1 Kanun'la

*  Dr. Ogr. Uyesi, Cag Universitesi Hukuk Fakiiltesi, Ozel Hukuk Béliimii, Medeni Usul ve
Icra-iflas Hukuku Ana Bilim Dali. E-posta: dnurdankorkmaz@gmail.com.
** Dr. Ogr. Uyesi, Cag Universitesi Hukuk Fakiiltesi, Ozel Hukuk Béliimii, Medeni Usul ve
Icra-Iflas Hukuku Ana Bilim Dali Dekan Yardimcist. E-posta: tgcarsinpnr@gmail.com.
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Hukuk Uyusmazliklarinda Arabuluculuk Kanunu'na 18/B maddesi eklenmis;
kira iligkisinden dogan uyusmazliklar, ortakligin giderilmesi davalari, Kat Miil-
kiyeti Kanunu'ndan dogan uyusmazliklar ve komsuluk hukukundan kaynak-
lanan uyusmazliklar da dava sart1 arabuluculugun kapsamina dahil edilmisgtir.
744S Sayil1 Kanun ile ayni tarihte Resmi Gazete’'de yayimlanan 7442 Sayili Or-
man Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun’la da ta-
rimsal iiretim sozlesmesinden kaynaklanan uyusmazliklar dava sart1 arabulucu-
luk kapsamina alinmustir.

Dava sart1 arabuluculugun kapsami 6nemli 6l¢iide genislemis olmakla bir-
likte, bununla sinirli kalinmayacag: da agiktir. Nitekim 23.01.2025 tarihinde
agiklanan ve 2025-2029 yillarini kapsayan 4. Yargi Reformu Strateji Belgesinin
Hedef 4.4.c baghg; altinda, asliye hukuk mahkemelerinde goriilen alacak ve taz-
minat davalar1 basta olmak tizere dava sart1 arabuluculugun kapsaminin genigle-
tilecegi belirtilmistir.

Dava sart1 arabuluculugun kapsamu genisledik¢e ve uygulamalar yayginlas-
tikga, farkli yonde yargi kararlarinin verilmeye baslandig: ve yeni tartisma alanla-
rinin ortaya ¢iktig gorilmektedir. Bu gercevede, dava sartina iligkin olarak HMK
m.115/3’te, davanin esasina girilmeden 6nce fark edilmemis dava sart: eksikli-
ginin hikkim anindan giderilmis olmas: halinde baslangictaki eksiklik nedeniy-
le davanin usulden reddedilmeyecegi diizenlenmektedir. Buna karsilik, HUAK
m.18/A/2'de, dava sart1 arabuluculuga tabi uyusmazliklarda arabuluculuga hig
bagvurulmadan dava agilmasi halinde, herhangi bir islem yapilmaksizin dava sar-
t1 yoklugu sebebiyle davanin usulden reddedilecegi hitkiim altina alinmistir. Bu
diizenlemeler kargisinda, dava sart1 arabuluculugun HMK m.115/3 anlaminda
tamamlanabilir bir dava sart1 olup olmadig1 meselesi yarg: kararlarina konu ol-
mus; bu konuda farkli yonde kararlar verilmistir.

Dava sart1 arabuluculuga tabi uyusmazliklar bakimindan, 6zellik arz eden
bazi durumlara iliskin agik bir diizenlemenin bulunmamasi, farkli yénde yarg
kararlarinin ortaya ¢ikmasina zemin hazirlamaktadir. Ornegin objektif dava yi-
gilmasi, karg1 dava agilmasi veya terditli dava agilmasi gibi héllerde, taleplerin ya
da kars1 davanin konusunun dava sart1 arabuluculuga tabi olup olmadig1 mesele-
si yargi kararlarina konu olmaktadur.

Dava sart1 arabuluculuk ne zaman sona ermis sayilmalidir? Ozellikle tele-
konferans usuliiyle yiiriitiilen arabuluculuk faaliyetlerinin yayginlasmasi ve taraf-
lardan birinin ya da birkaginin yahut vekillerinin, arabuluculuk faaliyetinin yii-

ritiildiigi yerden farkli bir yerde bulunmasi sebebiyle son tutanak ¢ogu zaman
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ayn1 gin igerisinde arabuluculuk siirecine katilan tiim kisiler tarafindan imzala-
namamaktadir. Bu gibi durumlarda hak disiiriicii ve zamanagimina iligkin siire-
lerin son tutanak tarihinden itibaren islemeye devam edeceginin kabulii halinde
taraflarin hak kaybina ugrama ihtimali giindeme gelebilmektedir.

Tebligimizde, dava sarti arabuluculugun uygulanmas: sebebiyle ortaya ¢1-
kan ve 6zellikle yukarida deginilen, yarg: kararlarina konu olmus farkli uygula-
malar incelenecek; bu cercevede tespit ve degerlendirmelerde bulunulacaktir.

Anahtar Kelimeler: Dava Sart1 Arabuluculuk, Dava $art1 Arabuluculugun

Kapsami, Tamamlanabilir Dava Sarti, Ustili Sorunlar, Yarg: Kararlari.
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Reflections on Mediation as a Litigation
Prerequisite Suit in Civil Procedure Law
in the Context of Judicial Decisions

With the adoption and entry into force of the Law on Mediation in Civ-
il Disputes No. 6325, mediation, which initially gained a legal basis on a volun-
tary basis, has over time become a condition precedent to a lawsuit for many dis-
putes. Mediation as a litigation prerequisite suit was first adopted with Article 3
of the Labor Courts Law No. 7036; mediation was envisaged as a condition prec-
edent in lawsuits filed for claims for monetary and compensatory entitlements of
employees or employers based on individual and collective labor agreements, as
well as reinstatement claims. This was followed by the addition of Article 5/A to
the Turkish Commercial Code No. 6102; commercial lawsuits regarding claims
for receivables and compensation, the subject of which is the payment of a cer-
tain amount of money, have been made subject to mediation as a litigation pre-
requisite suit regardless of whether they are regulated in the Turkish Commercial
Code or other laws. After the adoption of mediation as a litigation prerequisite
suit in commercial lawsuits, mediation also became a condition precedent in dis-
putes falling within the jurisdiction of consumer courts, with the exception of
the exemptions determined by Article 73/A added to the Law on the Protection
of Consumers No. 6502.

One of the most comprehensive changes regarding mediation as a litigation
prerequisite suit was carried out by Law No. 7445 on the Amendment of the
Enforcement and Bankruptcy Law and Certain Laws, published in the Official
Gazette on 05.04.2023. By making additions to Article 3 of the Labor Courts
Law and Article S/A of the Turkish Commercial Code, it was explicitly stated
that mediation as a litigation prerequisite suit would also apply to actions for
the annulment of objection, negative declaratory actions, and actions for resti-
tution. Furthermore, Article 18/B was added to the Law on Mediation in Civ-

il Disputes; disputes arising from lease relationships, actions for the dissolution
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of partnership, disputes arising from the Condominium Law, and disputes aris-
ing from neighbor law were also included within the scope of mediation as a lit-
igation prerequisite suit.

Although the scope of mediation as a litigation prerequisite suit has expand-
ed significantly, it is evident that its scope will not remain limited to these areas.
Under Target 4.4.c of the 4th Judicial Reform Strategy Document (2025-2029),
announced on 23.01.2025, it was stated that the scope of mediation as a litiga-
tion prerequisite suit would be expanded, primarily for actions for receivables
and compensation heard in civil courts of first instance.

As the scope expands and practices become more common, it is observed
that judicial decisions in different directions have begun to be rendered and new
areas of discussion have emerged. Article 115/3 of the Code of Civil Procedure
No. 6100 regulates that if a deficiency in a condition precedent, which was not
noticed before the merits of the case were entered into, is remedied by the time
of the judgment, the case shall not be dismissed on procedural grounds due to
the initial deficiency. In contrast, Article 18/A/2 of the Law on Mediation in
Civil Disputes stipulates that in disputes subject to mediation as a litigation pre-
requisite suit, if a lawsuit is filed without applying for mediation at all, the case
shall be dismissed on procedural grounds due to the absence of a condition prec-
edent. The issue of whether mediation as a litigation prerequisite suit is a cura-
ble condition precedent within the meaning of Article 115/3 of the Code of Civ-
il Procedure has been the subject of judicial decisions in different directions.

The absence of an explicit regulation regarding certain situations of a char-
acteristic nature prepares the ground for the emergence of judicial decisions in
different directions. For example, in cases such as the objective joinder of claims,
filing a counterclaim, or filing a subsidiary (alternative) claim, the issue of wheth-
er the subject of the claims or the counterclaim is subject to mediation as a litiga-
tion prerequisite suit becomes the subject of judicial decisions.

When should mediation as a litigation prerequisite suit be considered ter-
minated? Especially with the widespread use of mediation activities conducted
via teleconference, the final minutes often cannot be signed by all persons par-
ticipating in the mediation process on the same day. In such cases, if it is accept-
ed that the preclusive and limitation periods will continue to run from the date
of the final minutes, the possibility of the parties suffering a loss of rights may

come to the fore.
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In this paper, different practices that have arisen due to the implementation
of mediation as a litigation prerequisite suit, and particularly those which have
been the subject of judicial decisions, will be examined; within this framework,
findings and evaluations will be made.

Keywords: Mediation as a Litigation Prerequisite Suit, Scope of Mediation
as a Litigation Prerequisite Suit, Curable Condition Precedent, Procedural Is-

sues, Judicial Decisions.
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Adi Konkordatoda Cekismeli Alacaklar Hakkinda
Agilacak Olan Davanin Dava $art1 Arabuluculuga
Tabi Olup Olmadig1 Uzerine Diisiinceler

Ars. Gor. Dr. Serpil Isik*

Konkordato, borglarini vadesinde 6deyemeyen veya 6deme tehlikesi altinda
bulunan bor¢lunun ekonomik varligini koruyarak iflasin 6niine gegmeyi amagla-
yan bir yeniden yapilandirma kurumudur.! 2004 sayil Icra ve Iflas Kanunu'nun
285 ila 309. maddeleri arasinda diizenlenen konkordato hiikiimleri, 7101 sayil
Kanun (7101 sayil “Icra ve Iflas Kanunu ve Bazi Kanunlarda Degisiklik Yapilmas
Hakkinda Kanun) ile 6nemli dl¢iide degistirilmistir. Bu degisiklikler uygulamada
yeni hukuki sorunlarin ortaya ¢ikmasina yol agmigtir. Bu sorunlardan biri de kon-
kordato prosediirii igerisinde ¢ekismeli héle gelen alacaklar bakimindan agilacak
olan davanin dava sart: arabuluculuga tabi olup olmadig1 meselesine iligkindir.

Bilindigi iizere, Konkordatoda 11K m. 299 uyarinca yapilan ilan iizerine
alacaklilar, belirlenen siire igerisinde alacaklarimi bildirmeye davet edilir. Bildi-
rilen alacaklar hakkinda borglunun gériisii alur (IIK m. 300). Borglu tarafin-
dan tamamen veya kismen kabul edilmeyen ya da hukuki niteligi itibariyla iti-
raza konu edilen alacaklar “cekigmeli alacak” olarak nitelendirilir.> Cekismeli
alacak kavramy, 6zellikle ITK m. 302 ve m. 308/b hiikiimleri cercevesinde 5nem
kazanmaktadir. Isvicre Hukukunda ise, cekismeli alacaklara iliskin dava mehaz
Isvigre Federal Icra ve Iflas Kanunu'nun (Bundesgesetz iiber Schuldbetreibung und
Konkurs-SchKG) 315’inci maddesinde diizenlenmektedir.?

*  Ars. Gor., Istanbul Universitesi Hukuk Fakiiltesi Medeni Usul ve Icra-iflas Hukuku Anabilim
Dal. E-Posta: serpil.isik@istanbul.edu.tr, ORCID: 0000-0003-4329-1138.

1 Kurt Amonn ve Fridolin Walter, Grundriss des Schuldbetreibungs- und Konkursrechts, 9.
vollstindig aktualisierte Auflage (Bern: Stimpfli Verlag AG, 2013), § 53, N. 2, S15.

2 Gigdem Yazicy, “Adi Konkordato'da Cekismeli Alacaklar Hakkinda Dava (11K m. 308/b),”
Tiirkiye Barolar Birligi Dergisi, no. 116 (2021): 4-5.

3 Ayrintih bilgi igin bkz. Jolanta Kren Kostkiewicz, SchKG Kommentar: Schuldbetreibungs- und
Konkursgesetz mit weiteren Erlassen, OFK — Orell Fiissli Kommentar (Navigator.ch), 20., ak-
tualisierte Auflage (Ziirich: Orell Fiissli Verlag AG, 2020), 836-37.
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Borglunun itiraz: tizerine ¢ekigmeli héle gelen alacak bakimindan alacakls,
tasdik kararinin ilanindan itibaren bir ay ierisinde dava agmak suretiyle alacagini
hiikiim altina aldirmak zorundadir (IIK m. 308b/f. 1).* S6z konusu dava, maddi
hukuk bakimindan alacagin varliginin ve miktarinin tespitini ve buna bagli olarak
tahsilini amaglamaktadir. Doktrinde agirlikl gériis, bu davanin genel hitkiimlere
gore goriillen bir eda davasi niteliginde oldugu yoniindedir.* Bu durumda gorev-
li ve yetkili mahkeme de genel hitkiimler ¢ercevesinde belirlenmektedir. Ancak
cekismeli alacak davasinin genel hitkiimlere tabi olmasi, onun konkordato pro-
sediirii ile olan siki baglantisini ortadan kaldirmamaktadir. Zira bu dava, yalniz-
ca borglu ile alacakli arasindaki bir uyusmazhgin ¢éziimiine hizmet etmekle kal-
mamaktadir. Ayni zamanda konkordato projesi kapsaminda ayrilan payin akibeti
bakimindan diger alacaklilar1 da dolayh olarak etkilemektedir. Ozellikle gekisme-
li alacak i¢in ayrilan payin dava sonucuna gére borgluya iadesi veya alacakliya
6denmesi s6z konusu olabileceginden, dava sonucunun konkordato masasinda-
ki denge tizerinde etkisi bulunmaktadr.

Cekismeli alacak davasinin hukuki niteligine iliskin bu tespitler kurumun
dava sart1 arabuluculuga iliskin mevzuat kargisindaki konumunun ayrica ele alin-
masini gerekli kilmaktadir.

Arabuluculuk, tarafsiz ve bagimsiz bir tigiincii kiginin yardimu ile bir araya
gelen taraflarin tizerinde serbestge tasarruf edebilecekleri hukuki uyusmazlikla-
r1 birlikte miizakere ederek ¢6zmeye calistiklar: bir alternatif uyusmazhik ¢oziimi
yontemidir.® 7155 sayili Kanun ile 6102 sayili Tiirk Ticaret Kanunu'na eklenen
5/A maddesi uyarinca konusu bir miktar paranin 6denmesi olan ticari davalarda

dava agilmadan 6nce arabulucuya bagvurulmasi dava sarti olarak kabul edilmistir.

4 SchKG Art. 315’te bu siire yirmi giin olarak diizenlenmistir. Bkz.: Daniel Hunkeler ve Ge-
org J. Wohl, Kommentar zum Bundesgesetz iiber Schuldbetreibung und Konkurs (SchKG), ed.
Jolanta Kren Kostkiewicz ve Dominik Vock, 4. Auflage (Ziirich: Schulthess Juristische Me-
dien AG, 2017), Art. 315, N. 3.

S Hunkeler/Wohl, SchKG Art. 315, N. 7; Yazicy, s. 12; Hakan Albayrak ve Esra Bulut, “Kon-
kordatoda Cekismeli Alacaklar Hakkinda Dava,” Adalet Dergisi, no. 68 (2022): 466; Zeynep
Bahadir, “Konkordatoda Cekismeli Alacaklar Hakkinda Dava Ag¢ilmadan Once Arabulucu-
luga Bagvurma Zorunlulugu Bulunup Bulunmadiginin Degerlendirilmesi,” Ankara Universi-
tesi Hukuk Fakiiltesi Dergisi 73, no. 4 (2024): 2651.

6 Nataliia M. Gren, “The Principles of Mediation,” Journal of Eastern European Law, no. 24
(2016): 75 ff; Elif Kismet Kekeg, Arabuluculuk Yoluyla Uyusmazhik Coziimiinde Temel Asa-
malar ve Taktikler, 3. baski (Ankara: Adalet, 2016), 23; arabuluculuk hakkinda bkz. Nevhis
Deren-Yildirim, “Arabuluculuk Kurumuna fliskin Baz1 Diisiinceler,” iginde Arabuluculuk
Kanunu Tasarisi: Elegtiriler-Sempozyum Notlar: (Istanbul: Istanbul Barosu Yaynlari, 2008),
81-99; Seda Ozmumcu, Uzak Dogu'da Arabuluculuk ile Tiirk Hukuk Sisteminde Arabuluculuk
Kurumuna Genel Bir Bakis, 3. baski (Istanbul: On Iki Levha Yayincihik, 2013).
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Benzer sekilde is uyusmazhklar: ve tiiketici uyusmazliklar bakimindan da dava
sart1 arabuluculuk 6ngérilmisgtir. Nihayet son olarak da 7445 sayili Kanunla ya-
pilan degisiklik sonrasinda bazi uyusmazliklar bakimindan da yine dava sarti ara-
buluculuk getirilmistir. Béylelikle, dava sart1 arabuluculuga tabi olan uyusmaz-
liklarin sayist oldukga genisletilmistir.” Dava sart1 arabuluculugun isleyisine dair
genel esaslara ise HUAK m. 18/A hitkmiinde yer verilmistir.®

Cekigmeli alacak davasinin konusu ¢ogu zaman bir para alacagi oldugun-
dan, bu davanin da dava sart1 arabuluculuk kapsaminda degerlendirilip degerlen-
dirilemeyecegi sorunu ortaya ¢ikmaktadur.

Mevzuatta gekismeli alacak davasinin arabuluculuga tabi olup olmadigina
dair herhangi bir diizenleme bulunmamaktadir. Nitekim konkordatoda ¢ekis-
meli alacaklar hakkinda agilan davalarda arabulucuya bagvurma zorunlulugu-
nun bulunup bulunmadigs hususunda Yargitay kararlarinda da bir yeknesaklik
s0z konusu degildir.” Bu durum, ¢ekismeli alacak davasinin hukuki niteliginin ve
konkordato sistemi i¢indeki konumunun birlikte degerlendirilmesini gerekli kil-
maktadir. Belirtmek gerekir ki, ¢ekismeli alacak davasinin genel hitkiimlere gore
agilmas: ve taraflarin tizerinde tasarruf edebilecegi bir alacak talebini igermesi,
arabuluculuga elverisli oldugu yoniinde bir degerlendirmeye imkén verebilir. Di-
ger yandan ise, konkordato hiikiimlerinin tasdikiyle birlikte biitiin alacaklilar ba-
kimindan baglayici héle gelmesi ve alacaklilar arasinda esitlik ilkesinin gozetil-
mesi gerekliligi, borglu ile belirli bir alacaklinin konkordato hiikiimlerinden farkli
6deme kogullari tizerinde anlagmasinin sistematik sonuglarini tartigmali hale ge-
tirmektedir. Nitekim ¢ekigsmeli alacak davasinin kabulii hélinde alacakli, kon-
kordato projesinde éngoriilen sartlar gercevesinde alacaginin ifasini talep ede-
bilecektir. Bu davanin reddi hélinde ise ayrilan payin bor¢luya iadesi s6z konusu
olacaktir. Bu yoniiyle dava, konkordato siirecinin genel dengesi ile dogrudan ilis-
kilidir. Bu nedenle kanaatimizce mesele yalmzca davanin eda davasi niteliginde
olup olmadigina indirgenemez. Konkordato hukukunun amaci, alacaklilar aras:
esitlik ilkesi ve konkordatonun kolektif yapisi birlikte dikkate alinmalidir. Bu se-

beple calismamizda dncelikle konkordato prosediirii igerisinde ¢ekismeli alacak

7 Leyla Akyol Arslan, “Dava Sart1 Arabuluculuga Tabi Is¢i-Isveren Uyusmazhiklarinda Isveren
Tarafindan Yetkilendirilen Caliganin Igvereni Temsil Etmesi,” KHM 3, no. 2 (2023): 273.

8 Siiha Tanriver, “Dava Sart1 Arabuluculuk Uzerine Bazi Diisiinceler,” Tiirkiye Barolar Birligi
Dergisi, no. 147 (2020): 113

9 Yargitay'in gekismeli alacaklar hakkindaki davanin dava sart1 arabuluculuga tabi olmadig
yoniindeki bir kararlar: i¢in bkz.: Yarg. 5. HD, 17.10.2022, E. 2022/7830, K. 2022/14067
(Lexpera). Yargitay in aksi yondeki bir karar1igin bkz.: Yarg,. 6. H, 14.03.2022, E. 2021/4402,
K. 2022/1359 (Kazanc Igtihat Bilgi Bankast).
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kavrami ve cekismeli alacak davasinin hukuki niteligi ele alinacaktir. Ardindan
dava sart1 arabuluculuga iligkin diizenlemeler gercevesinde ¢ekismeli alacak da-
vasinin arabuluculuk kapsamina girip girmedigi, konkordato sistematigi ve men-
faat dengesi esas alinarak degerlendirilecektir.

Anahtar Kelimeler: Konkordato, ¢ekismeli alacak, ¢cekismeli alacak davasi,

dava garti arabuluculuk, alacaklilar arasi esitlik.
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Reflections on Whether the Action Concerning Disputed
Claims in Ordinary Concordat Proceedings Is Subject
to Mandatory Mediation as a Procedural Precondition

A concordat is a restructuring mechanism aimed at preventing bankruptcy
by preserving the economic existence of a debtor who is unable to pay its debts
as they fall due or who is under imminent risk of insolvency. The provisions gov-
erning concordat proceedings, set forth in Articles 285 to 309 of the Enforce-
ment and Bankruptcy Code No. 2004, were substantially amended by Law No.
7101 (Law on the Amendment of the Enforcement and Bankruptcy Code and
Certain Other Laws). These amendments have given rise to new legal issues in
practice. One such issue concerns whether an action to be brought in respect of
claims that become disputed within concordat proceedings is subject to manda-
tory mediation as a procedural requirement (condition precedent to filing suit).

Pursuant to Article 299 of the Enforcement and Bankruptcy Code (EBC),
following the public announcement made within the concordat proceedings,
creditors are invited to file their claims within the prescribed period. The debt-
or’s opinion is then obtained with respect to the claims so filed (EBC Art. 300).
Claims that are wholly or partially rejected by the debtor, or whose legal charac-
terization is contested, are defined as “disputed claims.” The concept of a disput-
ed claim gains particular importance within the framework of Articles 302 and
308/b of the EBC. Under Swiss law, actions relating to disputed claims are regu-
lated in Article 315 of the Swiss Federal Act on Debt Enforcement and Bankrupt-
cy (Bundesgesetz iiber Schuldbetreibung und Konkurs — SchKG).

Where a claim becomes disputed upon the debtor’s objection, the credi-
tor must, within one month from the announcement of the confirmation deci-
sion, bring an action in order to obtain a judgment recognizing its claim (EBC
Art. 308b/1). From the standpoint of substantive law, this action seeks the judi-
cial determination of the existence and amount of the claim and, consequently,
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its enforcement. The prevailing view in the doctrine considers this action to be
an action for performance (condemnation action) adjudicated under the gener-
al procedural rules. Accordingly, the competent and authorized court is deter-
mined pursuant to the general provisions.

However, the fact that the action concerning a disputed claim is subject to
the general procedural rules does not eliminate its close connection with the
concordat proceedings. Indeed, this action serves not only to resolve a dispute
between the debtor and the individual creditor but also indirectly affects the oth-
er creditors in terms of the allocation set aside for the disputed claim within the
concordat plan. Depending on the outcome of the action, the amount reserved
for the disputed claim may either be paid to the creditor or returned to the debt-
or. Therefore, the judgment rendered in such action has a direct impact on the
balance of the concordat estate.

These observations regarding the legal nature of the action concerning dis-
puted claims necessitate a separate examination of its position vis-a-vis the legis-
lation governing mandatory mediation as a procedural precondition.

Mediation is an alternative dispute resolution mechanism whereby the par-
ties, with the assistance of a neutral and independent third party, attempt to re-
solve a legal dispute over which they are free to dispose by mutual negotiation.
Pursuant to Article S/A of the Turkish Commercial Code No. 6102, introduced
by Law No. 7155, recourse to a mediator prior to filing suit has been accepted as a
mandatory procedural requirement in commercial disputes whose subject matter
is the payment of a sum of money. Similarly, mandatory mediation has been pre-
scribed as a condition precedent in labor and consumer disputes. Most recently,
following the amendments introduced by Law No. 7445, mandatory mediation
has been extended to certain additional categories of disputes. Consequently, the
scope of disputes subject to mandatory mediation has been significantly broad-
ened. The general principles governing the operation of mandatory mediation are
set forth in Article 18/A of the Law on Mediation in Civil Disputes.

Since the subject matter of an action concerning a disputed claim in concor-
dat proceedings is, in most cases, a monetary receivable, the question arises as to
whether such action should also fall within the scope of mandatory mediation as
a procedural precondition.

The legislation contains no explicit provision as to whether actions concern-
ing disputed claims in concordat proceedings are subject to mediation. Moreo-

ver, the case law of the Court of Cassation (Yargitay) does not display uniformity
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on the issue of whether recourse to mediation is mandatory in such actions. This
situation renders it necessary to assess jointly the legal nature of the action con-
cerning disputed claims and its place within the concordat system.

It should be noted that the fact that the action is brought under the gener-
al procedural rules and involves a claim over which the parties may, in princi-
ple, freely dispose could support the view that it is amenable to mediation. On
the other hand, once the concordat plan is confirmed, it becomes binding upon
all creditors, and the principle of equality among creditors must be observed. In
this context, an agreement between the debtor and a particular creditor on pay-
ment terms deviating from those set forth in the concordat plan raises concerns
regarding its compatibility with the systematic structure and collective nature of
concordat law.

Indeed, if the action concerning the disputed claim is upheld, the creditor
will be entitled to demand performance of its claim within the framework of the
terms stipulated in the concordat plan. Conversely, if the action is dismissed,
the amount reserved for the disputed claim will be returned to the debtor. In
this respect, the action is directly linked to the overall equilibrium of the con-
cordat process.

For this reason, in our view, the matter cannot be reduced merely to the
question of whether the action qualifies as an action for performance under
general procedural rules. The purpose of concordat law, the principle of equal-
ity among creditors, and the collective structure of the concordat must be con-
sidered together. Accordingly, this study will first examine the concept of dis-
puted claims within concordat proceedings and the legal nature of the action
concerning such claims. Subsequently, within the framework of the rules gov-
erning mandatory mediation as a procedural precondition, it will be assessed—
on the basis of the systematic structure of concordat and the balance of inter-
ests—whether the action concerning disputed claims falls within the scope of
mandatory mediation.

Keywords: Concordat, disputed claim, action concerning disputed claims,

mandatory mediation as a procedural precondition, equality among creditors.
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Basari Var, Siirdiiriilebilirlik Yok
“Proje”den Davranis Yonetim Politikasina
Kurumsallagsma Modeli

Av. Arb. Mine Demirezen*

Okul temelli akran arabuluculuk uygulamalari, program uygulandig siire-
ce 6grenci diizeyinde giiglii ve olgiilebilir bagar1 saglayabilmektedir. Lise diize-
yinde yiriitilen bir uygulamada, akran arabuluculuk kapsaminda ele alinan 39
gatismanin %97,5"inin anlagmayla sonuglandigy; yontemin gatigmalar1 ¢ézme ve
miizakere stirecini yirtitmede etkili oldugu gérulmistir.' Catisan 6grencilerin
bakis agisindan yapilan nitel degerlendirmeler de siirecin “anlagmaya varma’dan
ibaret olmadiginy; iliskilerin onarimi ve yeniden bagvuru istegi agisindan giiven
trettigini gostermektedir.” Ayrica, 6grencinin 6z giivenini ve 6z saygisini besle-
yerek siddet egilimini azaltan, iletisim ve problem ¢6zme becerilerini genisleten
bir degisim yaratir. Bu degisim, 6grencinin sosyal etkilesimlerinde daha yapici ve
sorumluluk alan bir tutum gelistirmesini destekler.> Bu bagarili tabloya ragmen,
sahada sik gézlenen paradoks sudur: Ogrenciler ydntemi benimseyip basar iiret-
se dahi, birkag y1l sonra “proje” diizeyinde kalmakta ve yeni kugsaklara devredile-
meden soniimlenmektedir. Bu noktada asil soru, “bagari tireten” bu mekanizma-

nin neden okul rutinine yerlesemedigi ve siireklilik kazanamadigidur.

*  Avukat Arabulucu.

1 Fulya Tiirk ve Abbas Tiirniiklii, “Akran Arabuluculuk Egitiminin Lise Ogrencilerinin Catis-
malar1 Uzerindeki Etkisinin Incelenmesi,” Sosyal Bilimler Dergisi 3, no. S (2013): 63, 6S.

2 Fulya Tiirk ve Abbas Tiirniiklii, “Catisan Ogrencilerin Bakis Acisindan Akran Arabulucu-
luk Stirecinin Degerlendirilmesi,” Gaziantep University Journal of Social Sciences 15, no. 3
(2016): 811-36.

3 Abbas Tiirniikli, Tarkan Kagmaz, Dilara Stinbiil ve Hatice Ergiil, “Effects of Conflict Reso-
lution and Peer Mediation Training in a Turkish High School,” Australian Journal of Guidan-
ce & Counselling 20, no. 1 (2010): 70.
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Tiirkiye'de arabuluculuk, Kanunla* kurumsal bir ¢erceveye kavusmus olsa
da uygulamada erigkinlerde etkin iletisim ve miizakere becerilerinin tutarl bi-
cimde igletilemedigi gortilmektedir.’ Bu nedenle okullar, uzlagma kiltiiriintin
davraniga doniistiigii en giiclii toplumsallagtirma alani olarak stratejik bir esik
olusturur: Cocugun erken yasta duygu-ihtiya¢—gerekce dilini kurmasi, dinleme
ve birlikte ¢6ziim tiretmeyi aligkanlik edinmesi, ilerleyen yillarda uzlasmay: 6n-
celeyen bir sorun ¢6zme pratigine doniisiir. Bireysel gelisiminin yani sira, bu et-
kiyi aile ile sosyal cevreye de tagir. Bu yiizden, basar1 tireten uygulamalar: gézden
ctkarmak, toplumsal uzlagma killtiriine yapilabilecek en stratejik yatirimi kay-
betmek anlamina gelir.

Bu noktada, “daha ¢ok egitim” 6nerisi, tek bagina yeterli degildir. Surduria-
lebilirlik, ii¢ basamakli bir kurumsallagmaya baghdur: (i) ilkokuldan baslayan uz-
lagma okuryazarligy, (ii) ortaokul ve lisede akran arabuluculuk uygulamalarinin
her yil yeni 6grenci kusaklarina aktarilacak sekilde diizenli yiiriitiilmesi, (iii) okul
yonetimi-ogretmen-veli hattinda (ve okulun diger tiim ¢alisanlarinda) iletisim
becerileri ve miizakere tekniklerinin ortak bir dil ve davranig standardi olarak sa-
hiplenilmesi; bu standardin veliler ve daha genis toplumsal ¢evreyle sistematik
farkindalik ¢aligmalari yoluyla desteklenmesi.

Bu baglamda birinci basamakta, ilkokulda iletisim becerilerine yonelik ka-
demeli ve tekrarh bir egitim tasarlanmalidir. Bu agsamada hedef “arabuluculuk
yaptirmak” degil; ortaokul ve lise uygulamasini tagiyacak temel uzlasma okur-
yazarligini davranisa yerlestirmektir. Zira, akran arabuluculuk uygulamalarinda
arabulucu 6grencilerin gézlemleri, catisan 6grencilerin isteklerini ve duygulari-
n1 “nedenleriyle birlikte” ifade etmekte zorlandigi; empatide direng gosterildi-
gi ve secenek tretiminde tikandig yoniindedir.® Bu nedenle ilkokul diizeyinde
yasam becerileri iginde diizenli tekrarlarla duygu tanima, sirayla konusma-din-
leme, ben dili, ihtiyag ve sinur dili, segenek iiretme ve onarim davranis1 gibi mo-
dilleri igeren izlenebilir bir egitim siireci planlanmalidir. Boylece ortaokul/lise
diizeyinde akran arabuluculuga gecildiginde “duygu-ihtiya¢-neden” diline ya-
banci kalinmaz; 6grenciler goriisme basamaklarini daha hizh igsellestirir ve uy-

gulama gii¢lenir.

4 6325 sayil Hukuk Uyusmazliklarinda Arabuluculuk Kanunu

S Mine Demirezen, “Arabuluculuk Egitimleri ve Mesleki Paylagimlarda Derlenen Anonim
Soru Kiimeleri ve Gozlemler” (yayimlanmamus caligma notlari, 2017-2026).

6 Tarkan Kagmaz ve Abbas Tirniikli, “Difficulties Conflicting Students Face during Mediati-
on from Peer Mediators’ Perspective,” Ilkdgretim Online 10, no. 3 (2011): 808-809.
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Ikinci basamakta, ortaokul ve lisede akran arabuluculuk, her y1l yeni grenci
kusagina aktarilacak sekilde okul rutinine yerlestirilmelidir. Bu kapsamda, uygu-
lamalarda arabulucu 6grencilerin se¢ciminde “mesruiyet” iireten yontemin siirdi-
riilmesi; siniflarda basit bir sosyometri sorusuyla’ arabulucu adaylarinin belirlen-
mesi gerekir. Egitimi tamamlayan arabulucular igin okul genelinde rozet takma
ve yemin toreni yapilmasi ise; yalnizca motivasyon artirici bir etkinlik degil, oku-
lun “bu roli tanidigy, bu roliin etik sinirlarini ve sorumlulugunu ilan ettigi” ku-
rumsal bir duyuru islevi goriir. Béylece arabuluculuk, okulun kalict normu ola-
rak algilanur.®

Ugiincii basamakta, siirdiiriilebilirlik sorumlulugu okul yonetimi-ogret-
men-veli hattina ait oldugundan, akran arabuluculuk okulun genel Davranis Y6-
netim Politikasi i¢inde agik¢a konumlandirilmali ve bu Politika ile s6z konusu
uygulamanin mesruiyeti ve gorinirlugi artirllmahdir. Yontemin okul kiltiiri-
ne doniigsmesi, yetigkin hattinin ortak bir dil ve tutarhilik iretmesine bagli oldu-
gundan Politika; okul ydnetimi, dgretmenler, veliler ve okul ¢aliganlar: (kantin,
giivenlik, idari personel vb.) i¢in ortak dil ve sinirlar belirlemelidir.’ Bu Politi-
ka ile etik sinirlar yaziya dokilmeli; boylece velilerin “risk belirsizligi” azalma-
I1 ve okul genelinde tutarlilik saglanmalidir. Ayrica, farkindalik ¢aligmalari yal-
niz okul i¢i bilgilendirme olarak kalmamali; veli toplantilar: ve okul aile birligi
tizerinden daha genis kitleye hitap edecek sekilde sistematiklestirilmelidir. Bu
sistematiklestirme, tek seferlik sunumlar yerine, okul takvimine baglanmis kisa
ve tekrarli mesajlarla yiritilmelidir: her donem baginda Politika ve etik sinir-
lar hakkinda standart bilgilendirme yapilir; dsnem i¢inde hatirlatmalarla uygu-
lama goériintr tutulur; donem sonunda ise geri bildirimlerle bir sonraki déneme
iligkin kararlar alinir.

Ogrencilerin, dgretmen—okul idaresi-veli hattindaki catisma yénetim bi-
cimlerini de gozlemledikleri dikkate alindiginda; yetigkinlerin ¢atigmay1 yonet-
me bigimi, 6grenciler igin “gizli mifredat” olusturur.'” Bu nedenle, farkindalik

caligmalar sadece veliye yonelik olmamali, okulun tim yetigkin tyeleri de bu

7  Abbas Tiirniiklii ve Ceren Cetin, Okullarda Ogrenci Siddetinin Déniistiirilmesi: Anlasmazhik
Coziimii ve Akran-Arabuluculuk Egitimi Uygulama Plani (t:y,, Dokuz Eyliil Universitesi AC-
MER), 9: “Anlagmazlik yasadiginda yardim alabilecegin, giivendigin ii¢ arkadasin kim?”

8  Okullarda Ogrenci Siddetinin Déoniistiiriilmesi: Anlagmazlik Coziimii ve Akran-Arabulu-
culuk Egitimi Uygulama Plany, 5.20.

9 Abbas Turniikli, Okullarda Disiplin Kurullarinin Yerine Gegecek Alternatif Bir Yaklagim: Okul
Temelli Davrams Yonetim Politikast (2005), 202-204.

10  Tiirniikli ve Cetin, Okullarda Ogrenci Siddetinin Déniistiiriilmesi, 3. “Dogaldir ki, ydnetici ve
6gretmen yagantilarina yansimayan bir eylemin, 6grenci davraniglarina ulagmasi da olanak-
s1z ve hatta imkansizdur.”
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caligmalara dahil edilmelidir. Bu kapsamda, veliler i¢in toplantilar planlanmasi;
ogretmenler igin ortak dil oturumlar (etik, giivenli yonlendirme); okul ¢alisan-
lar1igin “ilk temas dili” egitimi (catigma aninda taraflar1 sakinlestirme, arabulucu-
luga yonlendirme) okulun tamaminda davranis birligini gii¢lendirecektir."!
Boylelikle uzlagma, okulda “proje” olarak kalan bir etkinlik degil; okulun ta-
maminda ortak dil, ortak sinir ve ortak davranig standardi kurulan bir kiiltiir hali-
ne gelir. Sonug olarak akran arabuluculuk, okul ikliminde giiven iiretirken toplu-
mun doniisiimiine katki sunan kalic1 bir uzlagma pratigi niteligi kazanur.
Anahtar Kelimeler: Akran arabuluculuk; uzlagma okuryazarhigy, siirdiiriile-

bilirlik; davranig yonetim politikasy; etik ilkeler.

11  Tarntkla, Kagmaz, Sunbil ve Ergil, “Effects of Conflict Resolution and Peer Mediation
Training in a Turkish High School,” 72, 77.
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Success Achieved, Sustainability Absent
From “Project” to Behavioral Management
Policy: A Model of Institutionalization

School-based peer mediation practices can deliver strong and measura-
ble success at the student level as long as the program is implemented. In a high
school-level implementation, 97.5% of the 39 conflicts addressed within the
scope of peer mediation resulted in resolution; the method was found to be ef-
fective in resolving conflicts constructively and in conducting the negotiation
process. Qualitative evaluations from the perspective of the students in conflict
also show that the process is not limited to merely “reaching an agreement”; it
builds trust in terms of repairing relationships and willingness to reapply to me-
diation in a similar situation. In addition, it creates a change that nurtures stu-
dents’ self-confidence and self-esteem, reduces tendencies toward violence, and
broadens their communication and problem-solving skills. This change supports
students in developing a more constructive and responsible attitude in their so-
cial interactions. Despite this positive picture, a paradox frequently observed in
practice is the following: even when students embrace the method and produce
success, it remains at the level of a “project” after a few years and fades out with-
out being transferred to new cohorts. The key question, then, is why this “suc-
cessful” mechanism fails to become embedded in school routines and why it can-
not gain continuity.

Although mediation in Tirkiye has gained an institutional framework
through legislation, it is observed in practice that adults are not able to operation-
alize effective communication and negotiation skills consistently. For this rea-
son, schools constitute a strategic threshold as the strongest socialization arena
in which a culture of reconciliation is transformed into behavior: when a child, at
an early age, develops a language of emotion-need-reason, makes listening and
joint solution-building a habit, this turns into a problem-solving practice that pri-

oritizes settlement in later years. Beyond the child’s individual development, this
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effect also extends to the family and the broader social environment. Therefore,
allowing success-producing practices to fade out means losing the most strategic
investment that can be made in a culture of social reconciliation.

At this point, the suggestion of “more training” alone is not sufficient. Sus-
tainability depends on a three-step institutionalization: (i) conflict resolution lit-
eracy starting from primary school, (ii) the regular implementation of peer me-
diation in middle and high school in a way that is transferred each year to new
student cohorts, (iii) the adoption of communication skills and negotiation
techniques as a shared language and behavioral standard along the school leader-
ship-teacher—parent line (and among all other school staff); and the reinforce-
ment of this standard through systematic awareness-raising activities with par-
ents and the broader community.

In this context, the first step is to design a gradual and repetitive training
program on communication skills in primary school. The goal at this stage is not
to “make children mediate,” but to embed into behavior the basic conflict reso-
lution literacy that will carry the middle and high school practice. Indeed, medi-
ators’ observations in peer mediation practices indicate that students in conflict
struggle to express their wants and emotions “together with their reasons”; that
they show resistance in empathy and get stuck in generating options. Therefore,
at the primary school level, an observable training process should be planned
within life skills, with regular repetitions, including modules such as emotion
recognition, turn-taking in speaking-listening, I-messages, the language of needs
and boundaries, option generation, and repair behavior. Thus, when transition-
ing to peer mediation at the middle/high school level, students will not be unfa-
miliar with the “emotion-need-reason” language; they internalize the stages of
the session more quickly and the practice becomes stronger.

In the second step, peer mediation in middle and high school should be em-
bedded into school routines so that it is transferred each year to a new student
cohort. In this scope, the continuation of the method that produces “legitimacy”
in the selection of student mediators, as used in practice, is necessary; it is recom-
mended to identify mediator candidates through a simple sociometry question
in classrooms. Holding a badge ceremony and an oath ceremony school-wide for
mediators who complete the training is not merely a motivational event; it func-
tions as an institutional announcement that “the school recognizes this role and
declares the ethical boundaries and responsibilities of this role.” In this way, me-

diation is perceived as a lasting norm of the school.
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In the third step, since responsibility for sustainability lies with the school
leadership—teacher—parent line, peer mediation should be explicitly positioned
within the school’s overall Behavior Management Policy, and the legitimacy and
visibility of the practice should be increased through this Policy. Because turning
the method into school culture depends on the adult line producing a shared lan-
guage and consistency, the Policy should define shared language and boundaries
for school leadership, teachers, parents, and school staff (canteen staff, security,
administrative personnel, etc.). Ethical boundaries should be set down in writing
within this Policy; thus, parents’ “risk uncertainty” is reduced and consistency is
ensured across the school. In addition, awareness-raising activities should not re-
main as internal school information only; they should be systematized through
parent meetings and the parents’ association so as to reach a broader audience.
This systematization should be carried out through short and repetitive messag-
es tied to the school calendar, rather than one-off presentations: at the beginning
of each term, a standard briefing is given on the Policy and ethical boundaries;
during the term, the practice is kept visible through reminders; and at the end of
the term, decisions are taken for the next term based on feedback.

Considering that students also observe conflict-management styles along
the teacher—school administration—parent line, the way adults manage conflict
constitutes a “hidden curriculum” for students. Therefore, awareness-raising ac-
tivities should not be directed only at parents; all adult members of the school
should be included. In this scope, planning meetings for parents; common-lan-
guage sessions for teachers (ethics, safe referral); and “first-contact language”
training for school staff (de-escalating parties in moments of conflict, referring
to mediation) will strengthen behavioral consistency across the entire school.

In this way, settlement becomes not an activity that remains a “project” at
school, but a culture across the whole school in which a shared language, shared
boundaries, and a shared behavioral standard are established. As a result, peer
mediation, while generating trust in the school climate, gains the quality of a last-
ing settlement practice that contributes to the transformation of society.

Keywords: Peer mediation; conflict resolution literacy; sustainability; be-

havior management policy; ethical principles.
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74485 Sayili Kanun'un Sistematik Konumu
Isiginda Komsu Tasinmaz Uyusmazliklarinda
Dava $art1 Arabuluculugun Sinirlar:

Av. Esma Gizem Koksal*

74435 sayili Kanun ile Hukuk Uyusmazliklarinda Arabuluculuk Kanunu'nda
yapilan degisiklikler sonucunda komguluk hukukundan kaynaklanan uyusmaz-
liklar dava sart1 arabuluculuk kapsamina alinmugtir. Bu diizenleme, 6zellikle ayni
hakka dayali davalar bakimindan 6nemli tartismalar1 giindeme getirmistir. Ka-
nun koyucunun tercihinin degerlendirilmesinde yalnizca diizenlemenin amaci
degil, ayni zamanda normun sistematik konumu ve Tiirk Medeni Kanunu igeri-
sindeki yerlesimi de dikkate alinmalidur.

Komguluk hukuku, Tirk Medeni Kanunu'nun 737 ve devami maddelerinde
diizenlenmis olup, maliklerin kendi taginmazlarini kullanirken komgularina zarar
vermeme yikimliligiini ortaya koymaktadir. Buna kargilik miilkiyet hakkinin
korunmasina iligkin temel diizenleme TMK m.683te yer almakta ve malike esya
tizerinde genis yetkiler tanimaktadir. Miidahalenin men’i davasi, bu ayni yetki-
nin yargisal korunma aracidir. Bu dava tiirii, dogrudan miilkiyet hakkina yonelen
haksiz miidahalelerin sona erdirilmesini amaglamakta; borg iligkisine dayanma-
makta ve taraflarin iradi uzlagmasina bagh bir yap: tasimamaktadir. Ecrimisil ta-
lepleri ise haksiz isgal nedeniyle miilkiyet hakkinin ekonomik sonuglarinin gide-
rilmesine yoneliktir. Ogreti ve yargi uygulamasinda ecrimisil, haksiz zilyetlikten
dogan bir kullanim tazminati niteliginde degerlendirilmekte ve cogu zaman mii-
dahalenin men’i davasinin tamamlayici unsuru olarak goriilmektedir. Bu nedenle
hem miidahalenin men'i hem de ecrimisil talepleri, ayni koruma fonksiyonu ta-

styan davalar olup, dogrudan miilkiyet hakkinin etkinligini saglamaya yoneliktir.

*  Avukat, Sakarya Universitesi Sosyal Bilimler Enstitiisii, Tiirkiye Kamu Hukuku (Tezli YL).
E-posta: gokceesmagizem@gmail.com.
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Tagkin yap1 kurumu ise Tirk Medeni Kanunu'nun 725’inci maddesinde,
komsuluk hukukunun genel hitkiimlerinden ayr1 bir sistematik baghk altinda dii-
zenlenmistir. Bu diizenlenis bigimi, tagkin yapinin klasik komsuluk iligkilerinden
farkl, 6zel bir ayni uyusmazlik tiirii oldugunu géstermektedir. Kanun koyucu-
nun tagkin yapiy1 ayr bir maddede diizenlemesi, bu kurumun miilkiyet hakki ile
dogrudan baglantili, ancak 6zgtin sartlara tabi bir sistem iginde degerlendirildi-
gini ortaya koymaktadir. Bu sistematik ayrim, dava sart1 arabuluculuk uygulama-
sinda yorum yaparken goz ardi edilmemelidir.

7445 sayili Kanun'un komguluk hukukuna iligkin uyugmazliklar1 dava gar-
t1 arabuluculuga tabi tutmasi, 6zellikle miidahalenin men'i ve ecrimisil davala-
11 ve tagkin yap1 bakimindan uygulamada tartigmalara neden olmaktadir. Zira bu
davalar ¢ogunlukla s6zlesmesel uyusmazliklardan degil, dogrudan ayni hak ihla-
linden kaynaklanmaktadir. Dava sart1 arabuluculugun amacy, taraflar arasindaki
uyusmazliklarin mahkemeye tasinmadan ¢6ziilmesini tesvik etmek olsa da, ayni
haklara iligkin uyusmazliklarda bu mekanizmanin sinirlarinin sistematik yorum
yoluyla belirlenmesi gerekir.

Anayasanin 35’inci maddesi miilkiyet hakkini giivence altina almakta;
36'nc1 maddesi ise hak arama 6zgiirligiini diizenlemektedir. Dava sart1 arabulu-
culuk, mahkemeye erisimi ortadan kaldirmamakla birlikte, dava agmadan énce
zorunlu bir usuli asama 6ngérmektedir. Bu yoniiyle diizenleme, 6lgililik ilke-
si cercevesinde degerlendirilmelidir. Olgiiliilitk, mesru amag, elverislilik, gerekli-
lik ve orantililik kriterlerini igerir. Komsu taginmazlara iligkin ayni koruma dava-
larinda arabuluculuk sartinin uygulanmasi, miilkiyet hakkinin etkin korunmasin
geciktirmeyecek ve hakkin 6ziinii zedelemeyecek sekilde yorumlanmalidur.

Ozellikle taskin yapmnin TMK'da ayri bir maddede diizenlenmis olmas,
komguluk hukukunun genel hitkimlerinden farkl bir sistematik konumun varh-
gin1 gostermektedir. Bu nedenle taskin yapidan dogan uyusmazhklarin dava sart:
arabuluculuk kapsaminda degerlendirilmesi, kanunun lafz1 kadar sistematik bi-
tinlitk agisindan da ele alimmaldir. Normlar arasindaki iliski dikkate alindigin-
da, ayni hakka dayali koruma davalarinin otomatik olarak dava sarti arabuluculuk
kapsamina alinmasi, normatif uyum bakimindan tartismaya agiktir.

Sonug olarak 744S sayili Kanun'un sistematik konumu 1s1¢1nda, komsu ta-
sinmaz uyusmazliklarinda dava sart1 arabuluculugun smirlarinin 6zellikle mi-
dahalenin men’i, ecrimisil ve tagkin yapiya iliskin davalar ile komguluk hukuku
bakimindan yeniden degerlendirilmesi gerekmektedir. Bu degerlendirme yapi-

lirken Tiirk Medeni Kanunu'nun yapisi, miilkiyet hakkinin anayasal giivencesi ve
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olculilik ilkesi birlikte ele alinmalidir. Ayni nitelikteki miilkiyet koruma davala-
rinin dava sartt arabuluculuk kapsamindaki konumu, normatif sistem butiinlagi
icerisinde daha ayrintili bir teorik incelemeyi gerektirmektedir.

Anahtar Kelimeler: Dava Sart1 Arabuluculuk, Komguluk Hukuku, Miidaha-
lenin Men’i, Ecrimisil, Tagkin Yapi.
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In Light of the Systematic Position of Law No. 7445:
The Limits of Mandatory Mediation in Disputes
Concerning Adjacent Immovable Property—Actio
Negatoria, Mesne Profits, and Encroaching Structures

As a result of the amendments introduced to the Law on Mediation in Civ-
il Disputes by Law No. 7445, disputes arising from neighborhood law have been
brought within the scope of mandatory mediation as a condition precedent to
litigation. This regulatory development has generated significant doctrinal de-
bate, particularly concerning actions based on real rights. In assessing the legis-
lator’s approach, attention must be paid not only to the purpose of the provision
but also to its systematic position within the Turkish Civil Code.

Neighborhood law is regulated under Articles 737 et seq. of the Turkish Civ-
il Code and imposes upon property owners the obligation to refrain from caus-
ing excessive harm to their neighbors in the exercise of their ownership rights.
In contrast, the fundamental provision governing the protection of ownership
is Article 683 of the Turkish Civil Code, which grants the owner comprehensive
powers over the property. The actio negatoria (action for removal of interfer-
ence) constitutes the principal judicial remedy for the protection of ownership
against unlawful interferences. This action directly aims at terminating infringe-
ments upon real rights and is not based on a contractual relationship; nor does it
depend structurally on the parties’ agreement.

Claims for mesne profits (compensation for unlawful occupation) concern
the economic consequences of wrongful possession. In doctrine and judicial
practice, mesne profits represent compensation awarded to the property owner
for the unauthorized use of immovable property by a possessor lacking legal ti-
tle. Such claims are frequently regarded as complementary to the actio negatoria,
reinforcing the proprietary protection function of ownership remedies. Accord-
ingly, both actio negatoria and mesne profits serve the direct realization and pro-

tection of real rights.
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The institution of encroaching structures is regulated under Article 725 of
the Turkish Civil Code as a distinct and autonomous provision, separate from
the general rules of neighborhood law. This systematic placement demonstrates
that encroaching structures constitute a specific category of real property dis-
pute governed by special statutory conditions. The legislator’s decision to regu-
late this matter independently reflects its close connection to ownership rights
while simultaneously subjecting it to a unique legal regime. This structural dis-
tinction must be taken into account when interpreting the scope of mandatory
mediation.

The inclusion of disputes arising from neighborhood law within the manda-
tory mediation framework under Law No. 744S has created interpretative diffi-
culties, particularly regarding actio negatoria, mesne profits, and disputes involv-
ing encroaching structures. These actions generally do not arise from contractual
relations but stem directly from infringements of real rights. Although mandato-
ry mediation aims to promote amicable settlement and reduce judicial workload,
its application to real-rights-based claims must be determined through system-
atic interpretation.

Article 35 of the Constitution guarantees the right to property, while Arti-
cle 36 secures the right of access to justice. Mandatory mediation does not elim-
inate the right to bring proceedings before the courts; however, it introduces a
compulsory procedural step prior to filing a lawsuit. Therefore, the regulation
must be assessed in light of the principle of proportionality, encompassing le-
gitimate aim, suitability, necessity, and proportionality stricto sensu. In disputes
concerning proprietary protection of adjacent immovable property, the media-
tion requirement must not delay effective judicial protection nor impair the es-
sence of the right.

In particular, the separate regulation of encroaching structures under Arti-
cle 725 of the Turkish Civil Code confirms its distinct systematic character. Con-
sequently, whether disputes arising from encroaching structures fall within the
scope of mandatory mediation must be evaluated not solely on the basis of the
literal wording of the statute but also in terms of normative coherence and sys-
tematic integrity.

In conclusion, in light of the systematic position of Law No. 7445, the limits
of mandatory mediation in disputes concerning neighboring immovable proper-
ties must be reassessed, particularly with respect to actions for prevention of inter-

ference, claims for unjust occupation (ecrimisil), and cases relating to encroaching
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structures, as well as within the framework of neighbor law. In conducting this as-
sessment, the structure of the Turkish Civil Code, the constitutional guarantee of
the right to property, and the principle of proportionality must be considered to-
gether. The position of proprietary actions aimed at the protection of ownership
within the scope of mandatory mediation requires a more detailed theoretical ex-
amination within the integrity of the normative system.

Keywords: Mandatory Mediation, Neighborhood Law, Actio Negatoria,

Mesne Profits, Encroaching Structures.
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Ortakligin Giderilmesi Davalarinda
Dava Sart1 Arabuluculuk:
7445 Sayil1 Kanun ile Getirilen Diizenlemenin
Olasi Sorunlari ve Degerlendirme

Av. Cansel Aytekin*

Modern hukuk sistemlerinde, yarg: erkine binen is yiikiiniin hafifletilmesi
ve uyusmazliklarin usul ekonomisine uygun olarak makul siirede ¢oziimlenmesi
amacryla alternatif uyusmazlik ¢6ziim yontemleri giderek daha fazla 6nem kazan-
maktadir. Turk hukuk sisteminde 6325 sayili Hukuk Uyusmazliklarinda Arabu-
luculuk Kanunu ile yasal cercevesi ¢izilen arabuluculuk kurumu, zaman iceri-
sinde uygulandig: alanlarda olumlu sonuglar vermistir. Bu ivmeyle, 7445 sayih
Kanun ile zorunlu arabuluculugun uygulama alani genisletilmis; taginir ve tagin-
maz mallarin paylastirilmasi ile ortakhgin giderilmesine iligkin uyusmazliklarda
dava agilmadan énce arabulucuya bagvuru yapilmasi dava sarti héline getirilmis-
tir. Bu yasal diizenlemenin temel amaci, taraflarin ¢ekismeli yargiya bagvurma-
dan 6nce uzlagma ve miizakere zemininde uyusmazligi ¢6zmelerini tesvik etmek,
baoylece miilkiyet uyusmazliklarint mahkeme salonlarina taginmadan daha baris-
¢il ve hizli bir sekilde sonlandirmaktir.

Kanun koyucunun uyugmazliklar: uzlasma yoluyla ¢6zme iradesine kargin,
ortakligin giderilmesi davalarinin kendine 6zgii yapisi, dava sarti arabuluculuk
uygulamasinda birtakim hukuki ve fiili sorunlar1 beraberinde getirmektedir. Uy-
gulamada kargilagilan temel giicliiklerin ilki, taraf tegkili ve ¢ok tarafli uyusmaz-
liklarin yarattig usule iligkin zorluklardir. Ortakhgin giderilmesi uyusmazhiklari,
ozellikle miras hukuku kaynakli gegisler sonucunda ¢ok sayida paydasin varhig-
n1 barindirmaktadir. Tim maliklerin arabuluculuk siirecine dahil edilmesi, usu-

line uygun tebligatlarin yapilmasi ve menfaatler dengesinin tek bir miizakere

*  Avukat, Sakarya Universitesi Sosyal Bilimler Enstitiisii, Kamu Hukuku (Tezli YL). E-posta:
aytekincansel@hotmail.com.
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masasinda kurulmasi, siirecin igleyisini biiytik 6l¢iide agirlagtirmaktadir. Ara-
buluculuk siireci igin éngériilen yasal siirelerin kisaligr dikkate alindiginda, yurt
disinda yasayan veya adresi bilinmeyen paydaslara ulagilmasi ve miizakerelere
katilimlarinin saglanmasi fiilen imkansiz héle gelebilmektedir. Bu durum, arabu-
lucularin tizerindeki idari yiikii artirmakla kalmayip, siirecin daha esastan tartigil-
maya baglanmadan usul yoniinden tikanmasina yol agmaktadir.

Miizakere siirecini sekteye ugratan bir diger 6nemli unsur, uyusmazlik ko-
nusunun dogasi geregi ihtiya¢ duyulan teknik ve uzmanlik gerektiren degerlen-
dirmelerdir. Taginmaz hukukuna ilisgkin uyusmazliklarda gayrimenkuliin imar
durumu, bélinebilme durumu, yuzélgiimi ve 6zellikle giincel piyasa bedelinin
tespiti gibi hususlar kesinlikle uzman bilirkisi incelemesini zorunlu kilmaktadur.
Yargi agsamasinda bu islemler mahkeme gézetiminde ve yetkili heyetlerce yapi-
lirken, arabuluculuk asamasinda bu tiir maddi olay aragtirmalarinin ve kapsamli
degerleme islemlerinin resmi bir otorite eliyle yapilamamasi ciddi bir eksikliktir.
Taraflarin, paylarina diigecek muhtemel degeri kesin olarak bilmeden, yalnizca
tahmini rakamlar tizerinden stratejik kararlar almas1 beklenmektedir. Bu belirsiz-
lik, miizakerelerin taraflarca eksik bilgiyle ve sagliksiz bir zeminde ytirttilmesine
neden olmakta, uzlagma ihtimalini biiyiik oranda diigtirmektedir.

Siirecin igleyisini zorlagtiran bir bagka boyut ise taraf ehliyeti ve kanuni tem-
sil konularinda ortaya ¢ikan hukuki karmagadir. Cok paydagh miilkiyet yapilarin-
da maliklerden bazilarinin kiigiik, kisith veya kendisine yasal danigman atanmis
kisiler olmas siklikla kargilagilan bir durumdur. Béylesi durumlarda, arabulucu-
luk stirecinde varilacak bir uzlagsma belgesinin gegerliligi vesayet makaminin iz-
nine ve onayma bagl olabilmektedir. Sulh Hukuk Mahkemelerinden alinmasi
gereken bu kararlarin kendi i¢indeki siiregleri arabuluculugun gayesi olan hizh
¢6ztim mantigyla agikgca gelismektedir. Dolayisiyla, hukuki koruma altindaki bi-
reylerin haklarinin zedelenmemesi adina igletilen giivence mekanizmalari, ara-
buluculugun esnek yapisiyla her zaman uyum gostermemektedir.

Netice itibariyla, 7445 sayih Kanun ile getirilen dava sart1 arabuluculuk ku-
rumu, miilkiyet uyusmazliklarinda alternatif ¢6ziim yollarinin 6niinii agma ama-
c1 tagisa da, mevcut yasal ve fiili altyapisi itibariyla ortakligin giderilmesi dava-
larmin yapisal gergeklikleriyle tam anlamiyla o6rtismemektedir. Husumetin
derinlestigi ve taraflarin uzlagma iradesinin en bagindan beri bulunmadig: du-
rumlarda, arabuluculuk kurumu yargilamayi hizlandiran etkin bir filtre olmaktan
ctkmaktadir. Aksine, bu durum Anayasa ile giivence altina alinan hak arama hir-
riyetini ve adalete erisimi geciktiren, taraflar i¢in yalmzca dava agabilmek ugru-

na asilmasi gereken zorunlu ve bi¢imsel bir biirokratik engele déniisme tehlikesi
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tagimaktadir. Bu kurumun usul ekonomisi ilkesine hizmet eden iglevsel bir me-
kanizma olabilmesi igin, taraf teskilini kolaylastiric1 6zel tebligat yontemlerinin
gelistirilmesi, arabuluculuk siirelerinin bu dava tiiriine 6zel olarak esnetilmesi ve
arabuluculuk agamasinda degerleme gibi konularda 6n teknik destek alinabilme-
sine olanak taniyan alt mevzuatin ¢ikarilmasi gereklidir. Aksi takdirde, uyusmaz-
liklarin ¢6ztimiinde hedeflenen usul ekonomisi idealinin uygulamada tam anla-
muyla hayata gegirilmesi giiclesecek ve siirecin, taraflar agisindan beklenen pratik
fayday1 saglamasi zorlasabilecektir.

Anahtar Kelimeler: Ortakligin Giderilmesi, Dava $art1 Arabuluculuk, Miil-
kiyet Uyugmazliklari, Usul Ekonomisi, Alternatif Uyusmazlik Cozumii
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Mandatory Mediation in Actions
for Dissolution of Joint Ownership
Potential Issues and Evaluation of the
Regulations Introduced by Law No. 7445

In modern legal systems, alternative dispute resolution (ADR) methods are
gaining increasing importance in order to alleviate the workload of the judiciary
and resolve disputes within a reasonable time in accordance with the principle of
procedural economy. In the Turkish legal system, the institution of mediation, the
legal framework of which was drawn by the Law on Mediation in Civil Disputes
No. 6325, has yielded positive results over time in the areas where it has been ap-
plied. With this momentum, the scope of mandatory mediation was expanded by
Law No. 7445; applying to a mediator prior to filing a lawsuit in disputes concern-
ing the sharing of movable and immovable properties and the dissolution of joint
ownership has been made a condition precedent for litigation (mandatory medi-
ation). The primary purpose of this legal regulation is to encourage the parties to
resolve the dispute on the basis of compromise and negotiation before resorting
to contentious litigation, thereby finalizing property disputes in a more peaceful
and rapid manner without bringing them into courtrooms.

Despite the legislator\’s intent to resolve disputes through compromise, the
unique nature of actions for the dissolution of joint ownership brings about cer-
tain legal and practical problems in the implementation of mandatory mediation.
The first of the primary difficulties encountered in practice relates to the proce-
dural challenges created by the constitution of the parties and multi-party dis-
putes. Disputes regarding the dissolution of joint ownership involve a large num-
ber of stakeholders, especially as a result of transfers arising from inheritance law.
Including all owners in the mediation process, making proper notifications, and
establishing a balance of interests at a single negotiation table significantly com-

plicate the operation of the process. Considering the shortness of the statutory
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periods prescribed for the mediation process, reaching stakeholders living abroad
or whose addresses are unknown, and ensuring their participation in the negoti-
ations can become virtually impossible. This situation not only increases the ad-
ministrative burden on mediators but also causes the process to become proce-
durally deadlocked before the merits of the case can even be discussed.

Another significant factor that disrupts the negotiation process is the tech-
nical and expert evaluations required by the very nature of the dispute subject. In
real estate disputes, matters such as the zoning status of the immovable property,
its subdivision capability, its surface area, and especially the determination of its
current market value absolutely necessitate an expert examination. While these
procedures are carried out under the supervision of the court and by authorized
panels during the judicial phase, the inability to conduct such material fact inves-
tigations and comprehensive valuation transactions through an official authority
during the mediation phase is a serious deficiency. Parties are expected to make
strategic decisions based merely on estimated figures without knowing for cer-
tain the potential value that will fall to their share. This uncertainty causes nego-
tiations to be conducted by the parties with incomplete information and on an
unhealthy ground, drastically reducing the likelihood of a settlement.

Another dimension that complicates the operation of the process is the le-
gal complexity arising in matters of legal capacity and statutory representation.
In multi-stakeholder ownership structures, it is a frequently encountered situ-
ation that some of the owners are minors, legally restricted individuals, or per-
sons assigned a statutory advisor. In such cases, the validity of a settlement doc-
ument to be reached in the mediation process may depend on the permission
and approval of the guardianship authority. The inherent slowness of the pro-
cesses to obtain these decisions from the Civil Courts of Peace explicitly con-
tradicts the rapid resolution logic, which is the main objective of mediation.
Therefore, the safeguard mechanisms operated to ensure that the rights of indi-
viduals under legal protection are not violated do not always align with the flex-
ible structure of mediation.

In conclusion, although the mandatory mediation institution introduced by
Law No. 7445 aims to pave the way for alternative dispute resolution in proper-
ty disputes, it does not fully correspond with the structural realities of actions
for the dissolution of joint ownership due to its current legal and practical in-
frastructure. In cases where hostility has deepened and the parties have had no
intention to settle from the very beginning, the mediation institution ceases to

be an effective filter that accelerates the judicial process. On the contrary, this
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situation carries the danger of turning into a mandatory and formal bureaucrat-
ic obstacle that delays the freedom to seek rights and access to justice guaranteed
by the Constitution, which the parties must overcome merely to file a lawsuit.
For this institution to be a functional mechanism serving the principle of proce-
dural economy; it is essential to develop special notification procedures that fa-
cilitate the constitution of the parties, flexibly extend the mediation periods spe-
cifically for this type of lawsuit, and enact secondary legislation that allows for
preliminary technical support in matters such as valuation during the mediation
phase. Otherwise, the ideal of procedural economy targeted in the resolution of
disputes will become difficult to fully realize in practice, and it will be challeng-
ing for the process to provide the practical benefit expected by the parties.

Keywords: Dissolution of Joint Ownership, Mandatory Mediation, Proper-
ty Disputes, Procedural Economy, Alternative Dispute Resolution
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TBK M. 344(1) ve 344(4) Cercevesinde
Kira Hukukunda Arabuluculuk

Ars. Gor. Samet Ali Yurdakul*

Arabuluculuk, hukukumuzda 6zellikle son yillarda hizlica gelismeye bagla-
yan 6nemli bir alternatif uyusmazlik ¢6ziim yontemidir. Arabuluculuk ile ilgili
temel mevzuatimiz, 6325 Sayilh Hukuk Uyusmazliklarinda Arabuluculuk Kanu-
nudur (HUAK). Arabuluculugun tanimi, HUAK m. 2/1-b'de yapilmigtir. Buna
gore arabuluculuk kavramy, “sistematik teknikler uygulayarak, goriismek ve mii-
zakerelerde bulunmak amaciyla taraflar1 bir araya getiren, onlarin birbirleri-
ni anlamalarini ve bu suretle ¢6ziimlerini kendilerinin iretmesini saglamak icin
aralarinda iletigim siirecinin kurulmasini gergeklestiren, taraflarin ¢6ziim tirete-
mediklerinin ortaya ¢tkmasi hilinde ¢6ziim 6nerisi de getirebilen, uzmanlik egi-
timi almis olan tarafsiz ve bagimsiz bir tigiincii kisinin katihmuiyla ve ihtiyari ola-
rak yiiriitiilen uyusmazlik ¢oziim yontemini” ifade etmektedir.

28 Mart 2023 tarihinde arabuluculuk alaninda devrim niteliginde diizenle-
meler yapilmustur. Ilgili diizenlemeler, S Nisan 2023 tarihli, 32154 Sayili Resmi
Gazete'de “Icra ve Iflas Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair
Kanun” biinyesinde yayimlanmugtir. Teblig kapsaminda 6zellikle bu kanunla bir-
likte arabuluculuk mevzuatimiza giren HUAK m. 18/B cercevesinde degerlen-
dirmeler yapilacakti. HUAK m. 18/B-1, hukukumuza dért yeni zorunlu ara-
buluculuk alani getirmigtir. Buna gére kira hukuku, izale-i sityu, kat miilkiyeti
hukuku, komguluk hukuku gibi alanlarda arabuluculuk zorunlu hale getirilmis-
tir. {lgili maddenin tigiincii fikrasinda ise icra edilebilirlik serhi ile ilgili diizenle-
me yapilmistir. Bu madde kapsaminda diizenlenen alanlarda anlagma belgesinin

icra edilebilir olduguna dair serh alinmasi zorunlu hale getirilmistir.

*  Ars. Gor., Marmara Universitesi Hukuk Fakiiltesi, Medeni Ustl ve Icra-iflas Hukuku Ana
Bilim Dali. ORCID: 0009-0000-0194-4677.
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Teblig kapsaminda 6ncelikle kira hukukunda arabuluculuga neden ihtiyag
duyuldugu, kira hukukunda ne tipte uyusmazliklar bulunduguna, bunlardan
hangilerinde arabuluculuk noktasinda sorunlar meydana gelebilecegine, Tiirk
Borglar Kanununda kira bedeli ve sinirlamasi ile ilgili temel diizenlemeye, bu
kapsamda yer alan sinirlamalara, medeni hukukta yer alan hiikiimsizlik tiirleri
cergevesinde arabuluculuk ile bu sinirlamalarin asilip agilamayacagy, icra edilebi-
lirlik serhi hususunda karar verecek hakimin bu noktada inceleme yapip yapama-
yacag tartisilmaya calisilacaktir.

Kira sozlegmeleri, kiraya veren agisindan kullanma ve yararlanma borcu do-
guran bunun kargihginda kiracinin da kira bedelini 6dedigi sozlesmelerdir. Ilgi-
li unsur, Tiirk Bor¢lar Kanunu m. 299’dan anlagilmaktadir. Kira sozlesmeleri, sii-
rekli olarak borg yiikleyen sozlesmelere 6rnektir. Bu anlamda kira s6zlesmesine
konu olan kiralanan, kiraya verildigi siire boyunca kullanima ve yararlanmaya el-
verisli olarak bulundurulmak zorundadir. TBK m. 301, kira s6zlesmelerinin bu
ozelligini vurgulamaktadir. Kanun koyucu, TBK’'nda kira hukuku hitkiimlerini
genel hiikiimler, konut ve ¢atili i yeri kiralarina (KCIK) 6zel olarak uygulanacak
hiikiimler ve tiriin kirasina iligkin hitkiimler olarak ti¢lii bir tasnife tabi tutmugtur.
Konumuzu tegkil eden TBK m. 344, KCIK e iliskin kisimda diizenlenmistir. Teb-
lig kapsaminda konuya giris yapilmadan 6nce kira s6zlesmesinin en temel 6zel-
likleri, bu baglamda ifade edilmeye gahsilacaktr.

Kira sozlesmelerinde bedel, objektif esasli bir unsurdur. Bedel unsuru ol-
madan bir kira sézlesmesinden bahsedilemez. Ilgili bedel, kesin olarak belirli ol-
mak zorunda degildir. Belirlenebilir olmasi da yeterlidir. S6z konusu belirlenebi-
lirlik, objektif veyahut siibjektif kriterlere bagh kilinmus olabilir. Kira bedelinin
sozlesmenin baginda belirlenmesine ve sozlesme kurulduktan sonra degistiril-
mesine yonelik bazi simirlamalar 6ngériilmustiir. Sozlesme kurulurken bedelin
belirlenmesine yonelik simirlama, Tiirk Parasi Kiymetini Koruma Hakkinda 32
Sayili Karara Iligkin Teblig (Teblig No: 2008-32/34) m. 8/20’den anlagilmak-
tadir. Teblig kapsaminda bu sinirlama incelenecektir. Konumuzu ilgilendiren si-
nirlama ise daha ziyade s6zlesmenin kurulusundan sonra gergeklesmektedir. Ka-
nunumuzun 344. Maddesinin birinci ve dordiincii fikrasi, kira bedeli hususunda
yapilacak artiglari, belli bir sinirlandirmaya tabi tutmustur. Kanunun lafzi emre-
dicidir. Bu gergevede kanunun emrettigi sinirlamanin agilmasinin yaptirmmi da
teblig kapsaminda tartigilacaktur.

Emredici bir hitkme aykirihik, kesin hiikiimsiizlik yaptirmmini dogurmak-
tadir. Yokluk, iptal edilebilirlik ve askida hiikiimsiizliik yaptirimlarindan farkl

ozelliklere sahip olan kesin hitkiimsiizliik, kendi i¢inde de tiirlere ayrilmaktadr.
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Bunlar tam hitkiimsiizliik ve kismi hitkiimsiizliik olarak ifade edilmektedir. TBK
m. 344/1 ve 4’te diizenlenen sinirin agilmasi sonucunda 6ngoriilen yaptirim, 6g-
retide degistirilmis kismi hitkiimsiizliik olarak anilmaktadur. Ilgili sinirlamalarin,
kira s6zlesmesi kurulduktan yapilan artis anlagmalarina uygulanip uygulanma-
yacag hususunda da tartiyma bulunmaktadir. Teblig kapsaminda bu tartismala-
ra da yer verilecektir.

Hitkmiin emredici niteligini haiz oldugunu belirtmistik. Kanunun emredici
bir hikmiiniin, kira davalarina iligkin yiritilecek arabuluculuk siireclerinde bir
arabuluculuk anlagmasiyla agilip agilamayacag: da tartisma konusu yapilmalidir.
Bu anlamda 6zellikle TBK m. 344 tin lafzi, hatta TBK'da 1 Temmuz 2024 tarihi-
ne kadar gegici madde olarak kendisine yer bulan, uygulamada “%25 sinirlamast”
olarak anilan hitkiim dikkate alinarak ve arabuluculuk s6zlesmesinin hukuki ni-
teligi de vurgulanmak suretiyle arabuluculuk ve ilgili sinirlarin agilabilmesi husu-
sunda kapsamli bir degerlendirme yapilacaktir. Kanaatimce bu noktada arabulu-
culuk yoluyla da olsa kanunun emredici olarak verdigi simirlamalarin agilabilmesi
miimkiin olmamalidir. Ancak bu noktada kira tespit davalarina da ayrica serh dii-
stilmelidir. Kira tespit davalarinda taraflarin arabulucu nezdinde yapacaklar: ka-
rarlagtirmalar, kanunun bu sinirlamasiyla iligkili olmadigindan gegerli olacaktur.

Anahtar Kelimeler: kira sozlesmesi, kira tespit davasi, kira bedeli, kesin hii-

kiimstzluk
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Mediation in Lease Law under Article 344(1)
and (4) of the Turkish Code of Obligations

Mediation has become an important alternative dispute resolution meth-
od in the Turkish legal system, particularly in recent years. The main legal frame-
work governing mediation is the Law on Mediation in Civil Disputes No. 6325.
According to Article 2/1-b of this Law, mediation is a voluntary dispute resolu-
tion process conducted with the participation of an impartial and independent
third person who has received special training. The mediator brings the parties
together, facilitates communication between them, and helps them understand
each other so that they may develop their own solutions. If the parties cannot
reach an agreement, the mediator may also offer settlement suggestions.

Significant legislative amendments concerning mediation were introduced
on 28 March 2023 and published in the Official Gazette dated S April 2023 (No.
32154). These amendments introduced Article 18/B to the Law on Mediation
in Civil Disputes. Article 18/B(1) expanded the scope of mandatory media-
tion by including disputes related to lease law, dissolution of co- ownership, con-
dominium law, and neighbourhood law. In addition, the third paragraph of the
same article regulates the issue of the enforceability annotation. Accordingly, set-
tlement agreements reached in these disputes require a court annotation con-
firming their enforceability.

Within this framework, the study examines the role of mediation in lease
law and the types of disputes that commonly arise in this field. Particular atten-
tion is given to disputes concerning rent increases and the limitations imposed
by the Turkish Code of Obligations. The study also considers whether these stat-
utory limitations may be bypassed through mediation agreements by taking into
account the types of invalidity recognised in civil law. Another issue addressed is
whether the judge granting the enforceability annotation may review the legality

of the mediation agreement.

—335—



Arabuluculugun Gelecegi 111 - Sempozyumu Bildiri Ozet Kitabi

According to Article 299 of the Turkish Code of Obligations, a lease agree-
ment is a contract in which the lessor grants the use and enjoyment of a proper-
ty to the lessee in return for rent. Lease agreements therefore create continuing
obligations between the parties. During the lease period, the lessor must ensure
that the property remains suitable for use and enjoyment, as also emphasized in
Article 301 of the Code. Lease law is regulated under three main groups: gen-
eral provisions, provisions concerning residential and roofed workplace leases,
and provisions concerning product leases. Article 344, which forms the main fo-
cus of this study, is located within the section concerning residential and roofed
workplace leases.

Rent is an essential element of a lease agreement, and without rent such
a contract cannot exist. However, the rent does not need to be precisely deter-
mined at the time the contract is concluded; it is sufficient that it can be deter-
mined later. The law imposes certain limitations on both the determination of
rent at the time of contract formation and on rent increases after the contract
has been established. The limitation concerning the determination of rent at the
time of formation can be found in Article 8/20 of the Communiqué on Decree
No. 32 on the Protection of the Value of Turkish Currency. However, the limi-
tation most relevant to this study concerns rent increases regulated under Arti-
cle 344.

Articles 344(1) and 344(4) of the Turkish Code of Obligations introduce a
legal ceiling for rent increases. These provisions are mandatory. Exceeding these
limits raises the question of the legal consequences that should follow. In civil
law, the violation of a mandatory rule generally leads to absolute nullity. In legal
doctrine, the sanction resulting from exceeding the limits set out in Article 344
is commonly described as modified partial nullity. There is also debate in legal
scholarship about whether these limitations apply to rent increase agreements
concluded after the lease contract has been established.

Considering the mandatory nature of these provisions, an important ques-
tion arises as to whether the limits imposed by law can be bypassed through me-
diation agreements in lease disputes. This study argues that the mandatory limits
established by law should not be circumvented through mediation. However, a
different evaluation should be made for rent determination lawsuits. In such cas-
es, agreements reached during mediation are not directly related to the statutory
limitation on rent increases. Therefore, settlements reached before the mediator

in rent determination disputes should be regarded as legally valid.
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Itirazin Iptali Siirecinde Yapilan Arabuluculuk
Anlasma Belgesinin Mevcut icra Takibine Etkisi

Dr. Biinyamin Kartal*

Tirk hukukunda dava sart1 arabuluculuk kurumu, 6zellikle is, ticari ve kira
iligkilerinden dogan uyusmazliklar bakimindan yarg sisteminin 6énemli bir un-
suru héline gelmigtir. Bu diizenlemenin temel amaci, taraflarin mahkeme 6niine
gitmeden 6nce uyusmazliklarini miizakere yoluyla ¢ozmelerini tesvik etmek ve
yarginin is yikini azaltmaktir. Bununla birlikte, dava sart1 arabuluculugun icra
hukuku ile kesistigi bazi durumlarda uygulamada 6nemli tereddiitler ortaya ¢ik-
maktadir. Bu tereddiitlerden biri de, ilamsiz icra takibine yapilan itiraz sonrasin-
da itirazin iptali davas: agilmadan 6nce gerceklestirilen arabuluculuk siirecinde
taraflarin anlagmaya varmalar1 halinde, bu anlagma belgesinin mevcut icra takibi
tizerindeki etkisinin ne olacagdir.

Bilindigi tizere ilamsiz icra takibinde bor¢lunun siiresi iginde itiraz etme-
si halinde takip durmakta ve alacakli ancak itirazin iptali davasi agarak veya iti-
razin kaldirilmasi yoluna bagvurarak takibin devamini saglayabilmektedir. Dava
sart1 arabuluculugun uygulandig1 uyusmazliklarda ise alacaklinin itirazin iptali
davas1 agmadan 6nce arabuluculuga bagvurmasi zorunludur. Bu agamada taraf-
larin arabuluculuk siirecinde anlagmaya varmalar1 uygulamada siklikla kargilasi-
lan bir durumdur. Ancak bor¢lunun arabuluculuk anlagma belgesinde tistlendigi
edimleri daha sonra yerine getirmemesi hélinde, alacaklinin bu belgeye dayana-
rak mevcut icra takibine devam edip edemeyecegi hususu 6gretide ve uygula-
mada tartigmalidur.

Bu sorunun ortaya ¢ikmasinin temel nedeni, arabuluculuk anlagma belgesi-
nin hukuki niteligi ile icra hukukundaki takip sistematigi arasindaki iligkinin agik
bir sekilde diizenlenmemis olmasidir. Hukuk Uyusmazliklarinda Arabuluculuk

*  Dr., Malatya, Turkiye. E-posta: bunyaminnkartal@gmail.com,
ORCID: 0000-0002-6116-520.
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Kanunu'nun 18. maddesi uyarinca taraflar ve avukatlari ile arabulucunun birlik-
te imzaladig1 anlagma belgesi ilam niteliginde belge sayilabilmekte; diger hallerde
ise icra edilebilirlik serhi alinmasi gerekmektedir. Bununla birlikte, bu belgenin
mevcut bir icra takibine nasil etki edecegi veya takibin devamina imkén saglayip
saglamayacag konusunda kanunda acik bir diizenleme bulunmamaktadir.

Uygulamada ortaya ¢ikan sorunlar incelendiginde, arabuluculuk anlagma
belgesinin mevcut icra takibine etkisi bakimindan birden fazla ihtimalin s6z ko-
nusu oldugu gériilmektedir. Oncelikle taraflarin arabuluculuk siirecinde takipte-
kinden farkli bir tutar tizerinde anlagmalar1 miimkiindiir. Bu durumda anlagma
belgesinin mevcut takiple olan iligkisinin nasil kurulacag ve takibin hangi miktar
iizerinden devam edecegi tartismalidir. Ikinci olarak taraflar gogu zaman anlasma
belgesine, borcun 6denmemesi halinde mevcut icra takibine devam edileceg;i-
ne iligkin kayitlar koymaktadir. Ancak bu tiir kayitlarin icra hukuku bakimindan
baglayici olup olmadigs ve taraflarin bu sekilde icra takibinin akibetini belirleyip
belirleyemeyecekleri tartisma konusudur.

Bir diger tartisma noktasi, arabuluculuk anlagma belgesinin borglunun icra
takibine yaptigi itirazdan feragat ettigi seklinde yorumlanip yorumlanamayacagi-
dir. Eger anlagma bu sekilde degerlendirilirse, mevcut icra takibinin yeniden isler
héle gelmesi miimkiin olabilecektir. Buna kargilik anlagsmanin bu sekilde yorum-
lanamayacag kabul edilirse, alacaklinin takibe devam edebilmesi igin yeni bir ta-
kip baglatmasi veya anlagma belgesine dayanarak ilaml icra takibine bagvurma-
s1 gerekebilecektir.

Benzer sekilde uygulamada taraflarin arabuluculuk anlagma belgesine “iti-
razin iptali” yoniinde hitkim koyduklar1 da gérilmektedir. Bu tiir bir diizenle-
menin icra hukuku bakimindan gegerli olup olmadig1 ve mahkeme karari olmak-
sizin itirazin iptali sonucunu dogurup doguramayacag: da tartigmalidir. Ayrica
heniiz itirazin kaldirilmasi stiresi gegmemis ise alacaklinin icra mahkemesine bag-
vurarak itirazin kaldirilmasini isteyip isteyemeyecegi de degerlendirilmesi gere-
ken bir bagka meseledir.

Arabuluculuk anlagma belgesinin mevcut icra takibi tizerindeki etkisi baki-
mundan ortaya ¢ikan bir diger 6nemli soru ise, bor¢lunun anlagma belgesine rag-
men borcunu 6dememesi halinde alacaklinin nasil bir icra yoluna bagvuracagidur.
Bu kapsamda anlagma belgesine dayanilarak mevcut takip dosyas: izerinden ta-
kibe devam edilip edilemeyecegi, yeni bir ilamli icra takibi baglatilmasinin gere-
kip gerekmedigi veya anlasma belgesine icra edilebilirlik serhi alinmamigsa yeni

bir ilamsiz takip yapilmasinin miimkiin olup olmadigs hususlar: farkl goriislere
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konu olmaktadir. Ayrica mevcut takip tizerinden devam edilmesi halinde icra hu-
kukunda hangi usuliin uygulanacag: da belirsizdir. Bu durumda dogrudan haciz
asamasina mu gecilecegi yoksa borgluya yeniden icra emri génderilmesinin mi
gerekecegi de ayr1 bir tartisma konusudur.

Bu calismada 6ncelikle arabuluculuk anlasma belgesinin hukuki niteligi ve
icra edilebilirligi Hukuk Uyusmazliklarinda Arabuluculuk Kanunu hiikiimleri
cercevesinde ele alinacaktir. Ardindan ilamsiz icra takibine yapilan itirazin so-
nuglari ve itirazin iptali davasinin icra hukuku sistematigi icindeki yeri degerlen-
dirilecektir. Daha sonra ise itirazin iptali siirecinde yapilan arabuluculuk anlagma
belgesinin mevcut icra takibine etkisi, doktrindeki goriisler ve uygulamada orta-
ya ¢ikan sorunlar 1s13inda incelenecektir.

Calismanin sonunda, arabuluculuk anlagma belgesinin mevcut icra takibini
kendiliginden canlandiran bir iglem olarak kabul edilmesinin icra hukuku siste-
matigi bakimindan dogurabilecegi sorunlar ile anlagma belgesinin hukuki niteli-
gine gore yeni bir takip yoluna bagvurulmasinin saglayacag: sistematik ¢oziim ele
alinacaktir. Bu baglamda arabuluculuk ile icra hukuku arasindaki iligkinin daha
agik ve dngoriilebilir bir sekilde diizenlenmesi gerektigi sonucuna ulagilmaktadir.

Anahtar Kelimeler: Arabuluculuk, Arabuluculuk Anlasma Belgesi, Itirazin

Iptali Davasi, Ilamsiz Icra Takibi, llaml Icra
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The Effect of Mediation Settlement Agreements
Reached during the Annulment of Objection
Process on Pending Enforcement Proceedings

In Turkish law, mediation as a prerequisite for litigation has become an im-
portant component of the judicial system, particularly in disputes arising from
employment, commercial, and lease relationships. The primary aim of this reg-
ulation is to encourage parties to resolve their disputes through negotiation be-
fore resorting to litigation and thereby reduce the workload of the judiciary. Nev-
ertheless, certain legal uncertainties arise where mandatory mediation intersects
with enforcement law. One of these uncertainties concerns the legal consequenc-
es of a settlement reached during the mediation process conducted prior to fil-
ing an action for the annulment of objection after an objection has been raised
against an enforcement proceeding without judgment.

Under the Turkish enforcement system, if the debtor objects to an enforce-
ment proceeding within the statutory time limit, the proceeding is suspended. In
such cases, the creditor may only continue the enforcement process by filing an
action for the annulment of objection or by applying for the removal of the ob-
jection. In disputes where mediation is regulated as a prerequisite for litigation,
the creditor must apply to mediation before filing an action for the annulment
of objection. In practice, it is quite common for the parties to reach a settlement
during this mediation process. However, if the debtor subsequently fails to per-
form the obligations undertaken in the mediation settlement agreement, a con-
troversial question arises as to whether the creditor may continue the pending
enforcement proceeding on the basis of this agreement.

The main reason for this uncertainty lies in the lack of a clear legal frame-
work governing the relationship between mediation settlement agreements and
the procedural structure of enforcement proceedings. According to Article 18 of

the Law on Mediation in Civil Disputes, a settlement agreement signed by the
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parties, their attorneys, and the mediator may be considered a document hav-
ing the force of a court judgment; in other cases, an enforceability clause must
be obtained from the competent court. However, the law does not explicitly reg-
ulate how such agreements affect an already existing enforcement proceeding or
whether they allow the continuation of that proceeding.

An examination of practice reveals several problematic scenarios concern-
ing the impact of mediation settlement agreements on pending enforcement pro-
ceedings. First, the parties may agree on an amount different from the amount
claimed in the enforcement proceeding. In such cases, it becomes unclear how
the settlement agreement should be integrated into the existing enforcement file
and on which amount the proceeding should continue. Second, it is frequently
observed that parties include clauses in the settlement agreement stating that the
creditor may continue the enforcement proceeding if the debtor fails to fulfill the
agreed obligations. Whether such contractual provisions are legally binding in
terms of enforcement law and whether parties may determine the fate of an en-
forcement proceeding through such clauses remain controversial.

Another debated issue concerns whether the settlement agreement can be
interpreted as a waiver by the debtor of the objection raised against the enforce-
ment proceeding. If the agreement is interpreted in this manner, the enforce-
ment proceeding may effectively become operative again. Conversely, if such an
interpretation is rejected, the creditor may need to initiate a new enforcement
proceeding or pursue enforcement based on the settlement agreement itself. In
practice, settlement agreements sometimes include explicit provisions stating
that the objection to the enforcement proceeding is deemed annulled. Wheth-
er such provisions are legally valid and capable of producing the effect of an an-
nulment of objection without a judicial decision constitutes another significant
point of discussion.

Additionally, if the statutory period for requesting the removal of objection
has not yet expired, it must also be considered whether the creditor may apply to
the enforcement court for the removal of the objection despite the existence of a
mediation settlement agreement. Furthermore, when the debtor fails to perform
the obligations arising from the settlement agreement, different legal approaches
emerge regarding the enforcement mechanisms available to the creditor. These
include continuing the enforcement proceeding through the existing enforce-
ment file, initiating a new enforcement proceeding based on a document with
the force of a judgment, or starting a new enforcement proceeding without judg-

ment if the settlement agreement has not been granted an enforceability clause.
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Another unresolved issue concerns the procedural steps to be followed if
the enforcement proceeding continues through the same file. In particular, it re-
mains unclear whether the creditor may proceed directly to the seizure stage or
whether a new payment order should be served on the debtor. These uncertain-
ties demonstrate the lack of clarity regarding the procedural effects of mediation
settlement agreements within enforcement proceedings.

This study first examines the legal nature and enforceability of mediation
settlement agreements within the framework of the Law on Mediation in Civil
Disputes. It then evaluates the consequences of objections in enforcement pro-
ceedings without judgment and the procedural role of actions for the annul-
ment of objection within the enforcement law system. Subsequently, the impact
of mediation settlement agreements concluded during the annulment of objec-
tion process on pending enforcement proceedings is analyzed in light of doc-
trinal opinions and practical challenges. The study concludes by addressing the
systemic problems that may arise if mediation settlement agreements are inter-
preted as automatically reviving suspended enforcement proceedings and sug-
gests that pursuing a new enforcement mechanism based on the legal nature of
the settlement agreement may provide a more coherent and systematic solution.
In this context, the study argues that the relationship between mediation and
enforcement law should be regulated in a clearer and more predictable manner.

Keywords: Mediation, Mediation Settlement Agreement, Action for Annul-
ment of Objection, Enforcement Proceedings without Judgment, Enforcement

Based on a Judgment
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UNCITRAL Perspektifinde Ticari
Uyusmazliklarda Arabuluculuk ve Dijitallesme

Av. Arb. Seda Giiller Kogker*

Teknolojinin gelismesi ve ticari iliskilerin ulusal sinirlar1 asarak yayginlas-
mast, ticari uyugmazhiklarin yalmzca geleneksel yarg siirecleriyle ¢oziime kavug-
turulmasinda yetersiz kalmaktadir. Artan ticari faaliyetler, taraflarin uyusmazlik-
larin1 hizli ve giivenilir bir bicimde ¢6zme ihtiyacini ortaya koymaktadir. Ticari
iligkilerde zamanin dogrudan ekonomik deger tagimasi, uyusmazliklarin hizl,
guvenilir ve etkili bicimde ¢6ziilmesini taraflar ve ticari hayatin diizenli isleyisi
agisindan zorunlu hale getirmektedir. Bu baglamda arabuluculuk; taraflarin sii-
reci kendi kontroliinde yiiriitmesine, gizliligin korunmasina ve gonilliliik ilke-
sine uyulmasina olanak saglayan esnek ve islevsel bir ¢6ziim yontemi olarak 6ne
¢ikmaktadir.

Geleneksel arabuluculuk stirecleri, taraflarin zaman ve mekan sinirlamala-
rina bagh olarak yirutilmektedir. Bununla birlikte teknolojinin yayginlagmas,
uyusmazlik ¢6ziim yontemlerinin dijital ortamlara taginmasini saglamistir. Cev-
ri¢i Uyusmazlik Céziimii (Online Dispute Resolution — ODR) platformlari, ara-
buluculuk siireglerini mekan ve zaman sinirlamasindan biyiik 6lgiide bagimsiz
haile getirmektedir.! Bu platformlar sayesinde belgeler es zamanli olarak incelene-
bilmekte, goriismeler organize edilebilmekte ve ¢6ziim Onerileri interaktif sekil-
de paylagilabilmektedir. Taraflar siirece daha etkin bigimde katilabilmekte ve ara-
buluculuk siireci ODR platformlar1 aracihigiyla daha hizh yiritiillebilmektedir.”

*

Avukat Arabulucu, Maltepe Universitesi Lisansiistii Egitim Enstitiisii, Ozel Hukuk Anabi-

lim Dals, Doktora Aday1. ORCID: 0000-0002-5863-4298.

1 Suatip Yuthayotin, Access to Justice in Transnational B2C E-Commerce: A Multidimensional
Analysis of Consumer Protection Mechanisms (Cham: Springer International Publishing,
2015), 229.

2 Janet Rifkin, “Online Dispute Resolution: Theory and Practice of the Fourth Party,” Conf-

lict Resolution Quarterly 19, no. 1 (2001): 117; “Online Dispute Resolution (ODR),” Ara-

buluculuk Bilgi Bankasi, Erisim 13 Mart 2026, https://arabuluculukvakfi.org/cevrimici-

uyusmazlik-cozumleri-odr-ve-arabuluculuk/ .
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Ozellikle farkli cografyalarda bulunan taraflarin ayni anda siirece katilabilmesi,
ODRnin ticari uyusmazliklarin ¢6ziimiinde uygulanabilir bir alternatif yéntem
oldugunu gostermektedir.

Bu gelismelere uygulamadan verilebilecek 6rneklerden biri, Shanghai Ulus-
lararas1 Tahkim Merkezinin (SHIAC) yayimladig: giincel verilerdir. SHIAC'in
2025 yili verileri, alternatif uyusmazlik ¢6ziim yontemlerinde dijitallesmenin ar-
tik bir tercih olmaktan ¢ikip uygulamanin dogal bir parcasi haline geldigini gos-
termektedir.®> Cin Yiksek Halk Mahkemesi istatistiklerine gore, 2025 yilinda
tilke genelindeki mahkemeler “People’s Court Online Service” platformu aracili-
giyla 8,352 milyon uyusmazligy, cevrim igi olarak arabuluculuk yoluyla ¢6zmiis-
tiir. Bu uyusmazliklarin biiytik cogunlugu “Halk Arabuluculugu” olarak adlandi-
rilan kategoriye girmektedir.*

Kurumun “Akilli Tahkim (Intelligent Arbitration)” yaklagimi kapsaminda
davalarin %80’inden fazlasi ¢evrim i¢i platformlar tizerinden yiirttilmektedir.
E-dosyalama, ¢evrim i¢i durusmalar ve dijital delil yonetim sistemleri gibi araglar
sayesinde siirecler daha hizli ve diizenli ilerlemektedir. Ozellikle uluslararas nite-
lige sahip uyusmazliklarda taraflarin fiziksel olarak bir araya gelme zorunlulugu-
nun ortadan kalkmasi, tahkim stirecinin hem daha erigilebilir hem de daha hiz-
liytratilmesine katk saglamaktadir. SHIAC verilerinden ortaya ¢ikan sonug ise
cevrimici uyusmazlik ¢6ziim sistemlerinin, alternatif uyusmazlik ¢6ziim yontem-
lerinde etkin bir sekilde kullanilabildigini gostermektedir.

Birlesmis Milletler Uluslararasi Ticaret Hukuku Komisyonu (UNCIT-
RAL), gevrimigi uyusmazhik ¢6ziim sistemlerinin uluslararas: diizeyde standart-
lagtirilmasi ve uyumlu héle getirilmesi amaciyla, dijital ortamda yiiriitiilen ticari
uyusmazlik siireglerine iligkin kapsamli cahigmalar yiirtitmektedir.* Bu kapsamda,
UNCITRAL tarafindan 2016 yilinda yayimlanan “Cevrimi¢i Uyusmazlik Co-
ziimiine Iligkin Teknik Notlar” (Technical Notes on Online Dispute Resoluti-
on), isletmeler arasinda veya isletmeler ile tiiketiciler arasinda ortaya ¢ikan uyus-

mazliklarin ¢evrim igi platformlar tizerinden ¢6ztime kavusturulmasina rehberlik

3 Zhibei Feng, “The Use of Al in Mediation and Remote Mediation: Institutional Experience
from SHIAC” (UNCITRAL Colloquium on the Use of Artificial Intelligence (AI) in Dis-
pute Resolution and Remote Hearings in Arbitration and Mediation, Working Group II
— Dispute Settlement Reports, New York, 16-17 February 2026). https://www.shiac.org/
pc/SHIAC?moduleCode=annual_report&securityld=pjB7PhXOdSO8L4azSUBBA.

4 Feng, “The Use of Al in Mediation.”

S UNCITRAL, “Mediation,” erigim 12 Mart 2026, https://uncitral.un.org/en/texts/mediati-
on; UNCITRAL, “Meetings and Events,” erisim 12 Mart 2026, https://uncitral.un.org/en
gateway/meetings/events.
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etmektedir.® Cevrimici Uyusmazlik Coziimiine Iligkin Teknik Notlar, ODR sii-
reglerinde taraflarin siirece seffaf ve esit bicimde katilabilmesini giivence altina
almak, gortismelerin giivenligini saglamak, delil ve belge paylagimini denetle-
mek ve taraflar arasi etkilesimin etkinligini artirmak amaciyla temel ilkeleri or-
taya koymaktadir.

UNCITRALn ticari iligskilerde dijitallesme ¢aligmalarina bir diger 6rnek,
2017 yilinda kabul edilen Elektronik Devredilebilir Kayitlar Model Kanunu
(Model Law on Electronic Transferable Records - MLETR) olarak gésterilebi-
lir” MLETR, model bir kanun niteliginde olup amaci, sinur Gtesi ticaretin 6niin-
deki engelleri kaldirirken, ticarette standart ve yeknesakligi saglamak tizere kagit
ortamindaki kiymetli evraklar dahil olmak tizere ticari belgeler ile elektronik or-
tamdaki kayitlar arasinda uyumu saglamak, devletlere bu konuda yol gostermek-
tir.* Bu gergevede elektronik kongimento, bono veya polige gibi belgeler diji-
tal ortamda olusturulup devredilebilir. Béylece bu belgelerle yapilan islemlerden
dogabilecek ticari uyusmazliklar, cevrim ici sistemler izerinden arabuluculuk yo-
luyla hizli ve giivenli sekilde ¢oziilebilir.

UNCITRALin giincel ¢aligmalar: arasinda, 2026 Subat'inda New York'ta
diizenlenen 6zellikle “UNCITRAL Caligtay1: Tahkim ve Arabuluculukta Uyus-
mazhk Céziimiinde Yapay Zeka (AI) Kullanimi ve Uzaktan Durugmalar II. Ca-
lisma Grubu - Uyugmazlik Coziimii (UNCITRAL Colloquium on the Use of
Artificial Intelligence (AI) in Dispute Resolution and Remote Hearings in Ar-
bitration and Mediation Working Group II - Dispute Settlement)” toplantilart
6ne ¢tkmaktadir. Bu toplantilarda, arabuluculuk siireglerinde teknolojinin roli,
dijital platformlarin standartlagtirilmasi ve uzaktan yirttilen uyusmazlik ¢6ziim

stireglerinin uygulanabilirligi gibi konular ele almmigtir.” Bu tartigmalarda dijital

6 United Nations Commission on International Trade Law (UNCITRAL), Technical Notes on
Online Dispute Resolution (New York: United Nations, 2017), 3.

7 UN General Assembly, Model Law on Electronic Transferable Records of the United Nations
Commission on International Trade Law, A/RES/72/114 (7 December 2017), https://
undocs.org/en/A/RES/72/114.; United Nations Commission on International Tra-
de Law, UNCITRAL Model Law on Electronic Transferable Records with Explanatory Note
(Vienna: United Nations, 2017), 15, https://uncitral.un.org/sites/default/files/me-
dia-documents/uncitral/en/mletr_ebook_e.pdf; UNCITRAL Model Law on Electro-
nic Transferable Records (2017),” United Nations Commission on International Trade
Law, Erisim 12 Mart 2026, https://uncitral.un.org/en/texts/ecommerce/modellaw/
electronic_transferable_records.

8 Abdurrahman Ozalp, “Devredilebilir Elektronik Kayitlar Hakkinda Uncitral Model Ka-
nunu,” Erigim Tarihi 13 Mart 2026, https://www.abdurrahmanozalp.com/FileUpload/
as927292/File/mletr_hakkinda_ao_makale.pdf.

9  Frauke Nitschke, “Remote Meetings in Mediation,” (UNCITRAL Colloquium on the Use
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araglarin arabulucunun yerini alan unsurlar olarak degil, arabuluculuk faaliyetle-
rini tamamlayan destekleyici araglar olarak kullanilmas: gerektigi vurgulanmis-
tir.'? Zira dijital sistemler, 6zellikle hazirlik agamasinda ortaya ¢ikan belge ve bilgi
trafigini daha hizli ve dogru bicimde yonetmeye imkan tanimaktadr.

Bu gelismeler arabuluculuk sireglerinde, arabulucularin uyusmazhigin esa-
sina odaklanmalarini ve taraflarin aralarindaki miizakerelere daha fazla zaman
ayrrmalarim saglamaktadir. UNCITRAL Calistayr'nda, ticari uyusmazhiklar-
da arabuluculuk siire¢lerinde teknolojinin siirecin hizli ve verimli yiritilmesi-
ni sagladigy; ancak bu teknolojinin, arabulucunun deneyimi, etik sorumlulukla-
11 ve taraflar arasi dengeyi saglama yetenegi ile birlikte kullanilmasinin gerektigi
vurgulanmgtir."'

Bu yaklagim, dijital araglarin arabuluculuk siireglerini desteklemesini ve hib-
rit bir model iginde insan faktoriiniin korunmasini amaglamaktadir. Bu gerceve-
de UNCITRAL, hem dijital araglardan etkin bi¢cimde yararlanmayi hem de ara-
bulucunun etik ve hukuki sorumluluklarinin korunmasini temel ilke olarak kabul
etmektedir. Caliymamizda, bu perspektif, modern ticari arabuluculuk uygulama-
larinin degerlendirilmesinde temel alinmistur.

Bununla birlikte, teknolojinin kullanimi bazi hukuki ve etik yiikiimlilikle-
ri de beraberinde getirir. Yapay zek4 destekli dijital platformlarda gerceklestirilen
arabuluculuk siiregleri de dahil olmak tizere paylagilan bilgi ve belgelerin giiven-
liginin saglanmasi hukuken zorunludur. Kisisel verilerin islenmesi, saklanmas:
ve aktarilmast ile veri temelli analiz sistemlerinin karar verme siirecinde kullanil-
mas, taraf bilgilerinin arabuluculugun ilkelerinden gizlilik ilkesine aykir: sekilde

toplanmas ve degerlendirilmesi riskini barindirmaktadur.

of Artificial Intelligence (Al) in Dispute Resolution and Remote Hearings in Arbitration
and Mediation Working Group II — Dispute Settlement Reports’ta sunulan bildiri, New-
york, 16-17 Subat, 2026), https://uncitral.un.org/sites/default/files/2026-03 /remote
meetings_in_mediation_f_nitschke.pdf.

10 UNCITRAL, “UNCITRAL Colloquium on the Use of Artificial Intelligence (AI) in
Dispute Resolution and Remote Hearings in Arbitration and Mediation, Working Group
II - Dispute Settlement Reports” (Panel 11, bildiriler, New York, 16-17 February 2026);
United Nations Commission on International Trade Law (UNCITRAL), “Working Gro-
up II: Arbitration and Conciliation,” erigim 12 Mart 2026, https://uncitral.un.or:
working_groups/2/arbitration.

11 Mark McLaughlin, “Al and Mediation: The State of the Evidence” (UNCITRAL Collo-
quium on the Use of Artificial Intelligence (Al) in Dispute Resolution and Remote Hea-
rings in Arbitration and Mediation, Working Group II — Dispute Settlement Reports, New
York, 1617 February 2026), erisim 12 Mart 2026, https://uncitral.un.org/sites/default

files/2026-03/marc_mc_laughin panel ii.pdf.
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Sonug olarak dijitallesme ile birlikte arabuluculuk siire¢lerinde gizlilik ve ki-
sisel verilerin givenligine iligkin hukuki standartlarin belirlenmesi, dijital arabu-
luculuk siireglerinin etkinligi agisindan kritik bir 6neme sahiptir.

Anahtar Kelimeler: Cevrimici Uyusmazlik Céziimii (ODR), Dijitallesme,
Ticari Uyusmazliklarda Arabuluculuk, UNCITRAL, Yapay Zeka.
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Mediation and Digitalisation in Commercial
Disputes from a UNCITRAL Perspective

The advancement of technology and the expansion of commercial relations
beyond national borders have rendered traditional judicial processes alone insuf-
ficient for resolving commercial disputes. Increasing commercial activity high-
lights the need for parties to resolve their disputes swiftly and reliably. Given that
time holds direct economic value in commercial relations, the swift, reliable and
effective resolution of disputes has become essential for both the parties and the
smooth functioning of commercial life. In this context, mediation stands out as a
flexible and functional resolution method that enables the parties to manage the
process under their own control, ensures confidentiality and adheres to the prin-
ciple of voluntariness.

Traditional mediation processes are conducted subject to the parties’ con-
straints of time and place. However, the widespread adoption of technology has
facilitated the transition of dispute resolution methods to digital platforms. On-
line Dispute Resolution (ODR) platforms have largely freed mediation process-
es from the constraints of time and place. Through these platforms, documents
can be reviewed simultaneously, meetings can be organised, and proposed solu-
tions can be shared interactively. The parties can participate in the process more
effectively, and the mediation process can be conducted more swiftly via ODR
platforms. In particular, the ability of parties located in different geographical re-
gions to participate in the process simultaneously demonstrates that ODR is a vi-
able alternative method for resolving commercial disputes.

One example of these developments drawn from practice is the latest data
published by the Shanghai International Arbitration Centre (SHIAC). SHIAC’s
2025 data indicates that digitalisation in alternative dispute resolution methods
has moved beyond being a mere preference to becoming an integral part of the
process. According to statistics from the Supreme People’s Court of China, in

2025, courts across the country resolved 8.352 million disputes online through
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mediation via the “People’s Court Online Service” platform. The vast majority of
these disputes fall under the category known as “People’s Mediation™

Under the institution’s “Intelligent Arbitration” approach, over 80% of cas-
es are conducted via online platforms. Thanks to tools such as e-filing, online
hearings and digital evidence management systems, proceedings are progress-
ing more swiftly and efficiently. Particularly in disputes of an international na-
ture, the elimination of the requirement for parties to meet in person contributes
to making the arbitration process both more accessible and faster. The findings
from SHIAC data demonstrate that online dispute resolution systems can be ef-
fectively utilised within alternative dispute resolution methods.

The United Nations Commission on International Trade Law (UNCI-
TRAL) is conducting comprehensive studies on commercial dispute resolution
processes conducted in a digital environment, with the aim of standardising and
harmonising online dispute resolution systems at the international level. In this
context, the “Technical Notes on Online Dispute Resolution” published by UN-
CITRAL in 2016 provide guidance on resolving disputes arising between busi-
nesses or between businesses and consumers via online platforms. The Techni-
cal Notes on Online Dispute Resolution set out fundamental principles aimed at
ensuring that parties can participate in ODR processes in a transparent and eq-
uitable manner, safeguarding the security of communications, monitoring the
sharing of evidence and documents, and enhancing the effectiveness of interac-
tion between the parties.

Another example of UNCITRAL's work on digitalisation in commercial
relations is the Model Law on Electronic Transferable Records (MLETR),
adopted in 2017. The MLETR is a model law whose purpose is to guide states
in achieving harmonisation between commercial documents—including pa-
per-based negotiable instruments—and electronic records, thereby ensuring
standards and consistency in trade whilst removing barriers to cross-border
trade. Within this framework, documents such as electronic bills of lading,
promissory notes or bills of exchange can be created and transferred in a digi-
tal environment. Consequently, commercial disputes arising from transactions
involving these documents can be resolved quickly and securely through me-
diation via online systems.

Among UNCITRALS current activities is the “UNCITRAL Workshop:
The Use of Artificial Intelligence (AI) in Dispute Resolution and Remote Hear-
ings in Arbitration and Mediation Working Group II - Dispute Settlement” held
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in New York in February 2026. These meetings addressed topics such as the role
of technology in mediation processes, the standardisation of digital platforms,
and the feasibility of dispute resolution processes conducted remotely. It was
emphasised that digital tools should be used not as elements that replace the me-
diator, but as supportive tools that complement mediation activities. This is be-
cause digital systems enable the management of the flow of documents and in-
formation arising during the preparatory phase more quickly and accurately.

These developments in mediation processes allow mediators to focus on
the substance of the dispute and enable the parties to devote more time to their
negotiations. At the UNCITRAL Workshop, it was highlighted that technology
facilitates the swift and efficient conduct of mediation processes in commercial
disputes; however, it was stressed that this technology must be used in conjunc-
tion with the mediator’s experience, ethical responsibilities and ability to main-
tain balance between the parties.

This approach aims to ensure that digital tools support mediation process-
es whilst safeguarding the human element within a hybrid model. In this context,
UNCITRAL adopts as a fundamental principle both the effective use of digital
tools and the protection of the mediator’s ethical and legal responsibilities. In our
study, this perspective has been taken as the basis for evaluating modern com-
mercial mediation practices.

However, the use of technology also entails certain legal and ethical obli-
gations. Ensuring the security of shared information and documents is legally
mandatory, including in mediation processes conducted on Al-supported digi-
tal platforms. The processing, storage and transfer of personal data, as well as the
use of data-driven analysis systems in the decision-making process, carry the risk
of collecting and evaluating party information in a manner contrary to the prin-
ciple of confidentiality in mediation.

For these reasons, establishing legal standards regarding confidentiality and
the security of personal data in mediation processes, alongside digitalisation, is
of critical importance for the effectiveness of digital mediation processes.

Keywords: Online Dispute Resolution (ODR), Digitalisation, Mediation in
Commercial Disputes, UNCITRAL, Artificial Intelligence.
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Arabuluculukta Tarafsizlik Ilkesi ve
Arabulucunun Cekilmesi

Dr. Ogr. Uyesi Sibel Terzi Kahraman*

Taraflar, anlasmazlik konularina ve arabuluculuk siirecinin muhtemel so-
nug ve anlagmalarina yanli olmayan, nesnel, arabuluculuk konularina kargi nétr
ve adil olduguna inandiklar1 bir arabulucu isterler'. Arabulucunun tarafsiz olma-
s1 gerekir®, Tarafsizlik, arabulucunun taraf tutmamasi, arabulucunun taraflara eit
oranda uzak kalabilmesidir?. Tarafsizlik ilkesi ti¢ unsurdan olusmaktadir. Bu un-
surlardan birincisi, arabulucunun, arabuluculuk faaliyetinin sonunda anlagma-
ya varilan sonug tizerinde hi¢bir menfaatinin olmamasi; ikincisi, arabulucunun
uyusmazligin taraflari ile 6nceden herhangi bir sahsi veya hukuki iligkisinin ol-
mamasi; i¢linct ise, arabulucunun arabuluculuk siirecini adil, diiriist, 6nyargisiz
ve her iki tarafa da esit bir sekilde yiiriitecegi manasini icermektedir*. Arabulu-
cu, arabuluculuk faaliyetini yonetirken, taraflarla is veya temsil iliskisine girme-
melidir. Arabulucunun taraflarla kigisel bagi olmamalidir. Arabulucunun taraf-
lardan bir ya da fazlasiyla 6nceye dayanan bir iligkisi olmamali veya gelecekte
kendisine kigisel yarar saglayabilecek tiirden bir iliski kurma ihtimali olmamali-

dir’. Diger bir husus arabulucu, faaliyeti yiiratiirken, taraflardan birinin ¢ikarin

*  Dr. Ogr. Uyesi, Zonguldak Biilent Ecevit Universitesi IIBF, E-posta: sibelterzi@beun.edu.tr,
ORCID: 0000-0002-4396-0437.
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digerinin ¢ikarindan dstiin tutmamalidir. Faaliyet sirasinda taraflara dinlenilme
firsat1 vermelidir. Ornegin, arabulucunun taraflara uyusmazliga konu olan olay:
anlatmalari i¢in aym1 6l¢iide zaman verilmesi gerekir veya bir tarafla ayr1 toplan-
t1yaptiginda, diger tarafla da ayr toplant1 yapmasi gerekir. Taraflar arasinda ciddi
bir giig dengesizligi varsa, arabulucunun isi daha zordur; zira arabulucu, gii¢ den-
gesizligini gidermeye calisirsa, zayif olan tarafin avukati olarak algilanabilir ve bu
da tarafsizhiktan 6diin verme anlamuni tagir. Diger yandan, eger arabulucu higbir
sey yapmazsa, bu kez de etik kurallara aykir1 olarak, zayif olan siirece etkin sekil-
de katilamamus olur®. Yine her ne kadar goriismelerin baginda arabulucunun ta-
rafsizhigina dikkat cekilmis olsa da taraflar, gériismeler sirasinda arabulucudan
uyusmazlikla ilgili goriis bildirmesini isteyebilmektedirler. Bu ve benzer durum-
larda arabulucu, taraflarin bilgi almasini tavsiye edebilir veya taraflardan birini
yahut her ikisini uzman kisilere, avukatlara yonlendirebilir. Tarafsiz arabulucu,
her tirli uygunsuz gériiniimden uzak durmali, uyusmazhgin konusundan etki-
lenebilecek hi¢bir sahsi menfaate sahip olmamali, arabuluculuktan 6nce kisisel
pesin hiikiimlerinden kurtulmali ve her iki tarafin da 6nceden rizasini almadan,
taraflardan biriyle diger tarafin yoklugunda goriismekten kaginmalidir’. Arabu-
lucu, sorunun ¢oziimii bakimindan, siirecte taraflarin esitligi (HUAK m.3/2;
HUAKY m.5/2), arabulucunun siire¢ boyunca taraflara esit muamelede bulun-
ma yukimlalagi (HUAK m.9/3; HUAKY m.11/4), arabulucunun aydinlatma
yikimliligi (HUAK m.11; HUAKY m.13) ve taraflardan birisinin arabulucu-
luk siirecini veya ¢6ziim segeneklerini kavrayabilecek yeterlilikte olmamas: halin-
de, hukuki yardim almas: 6nerisi de dahil olmak tizere, arabulucuya gerekli degi-
sik ¢6ztim Onerileri getirme, hatta gerekiyorsa siireci sona erdirme yetkisi veren
TAEK m.5/£.8 hiikiimleri onem arz etmektedir®. Arabulucu, arabuluculuk siire-
cini yonetirken taraflarin haklarini bilerek hareket edip etmedigini degerlendir-
melidir. Avukattan ya da uzmandan yardim almalarini saglamali ya da siireci son-
landirma noktasinda gerekli yeterlilige sahip olmalidur.

Arabulucu, kendisine teklif edilen gorevi reddetme ve kabul etme konu-
sunda serbesttir. Tarafsiz bir sekilde hizmeti yerine getiremeyecegi kanaatindey-
se kendiliginden siireten cekilebilir. Hikimin, hakemin ya da bilirkiginin reddi

arabulucu i¢in diizenlenmemigtir’. HUAK m.9 f.2’de arabulucunun tarafsizli-

6 Ibrahim Ermenek, Arabuluculuk Siirecinde Zayif Tarafin Korunmasi, 1. baski (Ankara: Yetkin
Yayinlari, 2021), 8.B6liim.
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9  Ozmumcuy, “Arabuluculukta Tarafsizhik,” 266.
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g1 hakkinda taraflar: bilgilendirmesi gerekmektedir. Hikim ve hakem karar veri-
ci olduklar igin tarafsizhgin zedelenmemesi igin getirilen kisitlamalar fazladir'.
Ornegin, hakimin taraflardan birine yol gostermesi red sebebi (HMK m.36 f.1
(a)) iken, arabulucu uyusmazhga iliskin sorular sormasi ve taraflarin ¢oziimleri-
ne elestirel yaklagmalarini saglamasi mimkiindiir'.

Arabulucuy, siirece devam etmek istiyorsa arabulucunun tarafsizhiginda siip-
he edilmesini gerektirecek 6nemli hal ve durumun varhigiyla ilgili taraflar1 bil-
gilendirmelidir, bu agiklamaya ragmen taraflar birlikte arabulucunun gorevi
tistlenmesini isterlerse arabulucu géreve devam edebilir (HUAK m.9 f.2). Ara-
bulucunun sahsina itiraz edilmedigi hususunda, taraflarin rizas1 oldugu tutana-
ga gecirilmelidir. Eger taraflar kendisiyle arabuluculugu siirdiirmeye riza géster-
mezlerse arabuluculuktan ¢ekilmelidir. Aksi takdirde anlagmanin gegersizligi ve
arabulucunun sorumlulugu s6z konusu olabilecektir.

Bu ¢aligmada, sona erme hallerinden biri olan arabulucunun faaliyetten ce-
kilmesi konusunda, mevzuattaki daginikhigin diizeltilmesi ve hakimligin reddin-
deki sebepler gibi arabulucunun tarafsizligina etki edebilecek hallerin sayilma-
st yoniinde 6neride bulunmaktayiz. Arabulucunun ¢ekilmesini gerektiren haller;
arabulucunun, bu sifatla gorev yaptig1 uyusmazlikla ilgili olarak agilan dosyada
taraflardan birinin avukati olarak gérev yapmus, tanik veya bilirkisi olarak dinlen-
mis veya hikim ya da hakem sifatryla hareket etmis olmasi; uyusmazhigin, dor-
diincii derece de dahil yansoy hisimlarina ait olmasi; arabuluculuk dosyasinin ta-
raflar1 ile davasi veya aralarinda bir husumet bulunmasi, tarafsizhigindan siiphe
edilmeyi hakli gosteren durumlarin varligs seklinde diizenlenebilir. Diger bir hu-
sus arabulucunun tarafsiz bir sekilde hizmeti yerine getiremeyecegi kanaatindey-
se kendiliginden siirecten ¢ekilmesi gerekir. Eger ki siirece devam etmek istiyorsa
arabulucunun tarafsizhiginda siiphe edilmesini gerektirecek 6nemli hal ve duru-
mun varhgryla ilgili taraflar: bilgilendirmelidir. Arabulucunun sahsina itiraz edil-
medigi hususunda, taraflarin rizasi oldugu tutanaga gegirilmelidir. Eger taraflar
kendisiyle arabuluculugu sirdiirmeye riza géstermezlerse arabuluculuktan cekil-
melidir. Aksi takdirde anlagmanin gegersizligi ve arabulucunun sorumlulugu s6z
konusu olabilecektir.

Anahtar Kelimeler: Arabuluculuk, Tarafsizlik ilkesi, Arabulucunun Cekil-

mesi
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The Principle of Impartiality in Mediation
and the Withdrawal of the Mediator

Parties to a dispute expect a mediator who is neutral, objective, and fair with
regard to the issues in dispute as well as the possible outcomes and settlement
options that may arise during the mediation process. Accordingly, the media-
tor must be impartial. Impartiality refers to the mediator’s obligation not to take
sides and to maintain an equal distance from the parties.

The principle of impartiality consists of three essential elements. First, the
mediator must have no personal interest in the outcome of the mediation process
or in any settlement reached by the parties. Second, the mediator must not have
any prior personal or legal relationship with the parties to the dispute. Third,
the mediator must conduct the mediation process in a fair, honest, and unbiased
manner, treating both parties equally throughout the proceedings.

While conducting mediation, the mediator must refrain from entering into
any business or representation relationship with the parties. The mediator must
not have any personal ties with the parties and must not have had any prior re-
lationship with one or more of them. Likewise, there should be no possibility of
establishing a relationship that may provide the mediator with personal benefit
in the future.

Another important aspect of impartiality is that the mediator must not pri-
oritize the interests of one party over those of the other while conducting the me-
diation process. During the proceedings, both parties must be given an equal op-
portunity to be heard. For instance, the mediator should allocate equal time for
each party to present their account of the dispute. Similarly, if the mediator holds
a separate meeting with one party, a comparable separate meeting should also be
held with the other party.

Where there is a significant imbalance of power between the parties, the
mediator’s role becomes more complex. If the mediator attempts to eliminate

the imbalance, the stronger party may perceive the mediator as acting as the
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advocate of the weaker party, which may be interpreted as compromising impar-
tiality. On the other hand, if the mediator refrains from intervening, the weaker
party may be unable to participate effectively in the process, which may consti-
tute a breach of ethical obligations.

Although the mediator’s impartiality is emphasized at the outset of the me-
diation process, parties may still request the mediator to express an opinion on
the merits of the dispute during the negotiations. In such situations, the media-
tor may recommend that the parties seek information or refer one or both parties
to independent experts or legal counsel.

An impartial mediator must avoid any appearance of impropriety, must not
possess any personal interest that could be affected by the subject matter of the
dispute, and must set aside any preconceived personal judgments before com-
mencing the mediation process. Furthermore, the mediator should refrain from
meeting with one party in the absence of the other unless the prior consent of
both parties has been obtained.

With regard to the resolution of the dispute, several legal provisions are of
particular importance. These include the principle of equality of the parties in
the mediation process (Article 3/2 of the Law on Mediation in Civil Disputes;
Article 5/2 of the Regulation on Mediation), the mediator’s obligation to treat
the parties equally throughout the proceedings (Article 9/3 of the Law; Arti-
cle 11/4 of the Regulation), and the mediator’s duty to inform the parties (Ar-
ticle 11 of the Law; Article 13 of the Regulation). Additionally, Article 5/8 of
the Code of Ethics for Mediators authorizes the mediator to propose alternative
solutions, reccommend that the parties obtain legal assistance where one of them
lacks the capacity to fully understand the mediation process or the possible set-
tlement options, and, where necessary, terminate the mediation process.

While managing the mediation proceedings, the mediator must assess wheth-
er the parties are acting with full awareness of their rights. Where necessary, the
mediator should encourage the parties to obtain assistance from lawyers or other
experts, or, if appropriate, possess the competence to terminate the process.

The mediator is free to accept or decline the appointment offered. If the me-
diator believes that the service cannot be carried out in an impartial manner, the
mediator may withdraw from the process on their own initiative. Unlike judges,
arbitrators, or expert witnesses, the recusal of mediators is not explicitly regulat-
ed. However, pursuant to Article 9/2 of the Law on Mediation in Civil Disputes,
the mediator is required to inform the parties of any circumstances that may give

rise to doubts regarding their impartiality.
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Since judges and arbitrators act as decision-makers, stricter limitations are
imposed in order to safeguard their impartiality. For example, guiding one of the
parties may constitute a ground for the recusal of a judge under Article 36/1(a)
of the Code of Civil Procedure. In contrast, a mediator may ask questions con-
cerning the dispute and encourage the parties to critically evaluate their own set-
tlement proposals.

If the mediator wishes to continue the mediation process despite the ex-
istence of circumstances that may cast doubt on their impartiality, the mediator
must inform the parties of such circumstances. If, after this disclosure, the par-
ties jointly request the mediator to continue serving in the process, the mediator
may proceed with the assignment (Article 9/2 of the Law on Mediation in Civil
Disputes). The parties’ consent that they do not object to the mediator’s contin-
uation should be recorded in the minutes. If the parties do not consent to contin-
uing the mediation process with the same mediator, the mediator must withdraw
from the process. Otherwise, the validity of the settlement agreement and the
mediator’s liability may be called into question.

In this study it is proposed that the existing fragmentation in the legislation
concerning one of the grounds for termination of mediation—namely the with-
drawal of the mediator—should be addressed. Similar to the grounds for recusal
of judges, circumstances that may affect the mediator’s impartiality should be ex-
plicitly enumerated. Such circumstances may include cases where the mediator
has previously acted as the lawyer of one of the parties in the same dispute, has
been heard as a witness or expert in the relevant case, or has acted as a judge or
arbitrator in the matter. Other examples include disputes involving relatives up
to the fourth degree of kinship, the existence of a lawsuit or hostility between the
mediator and the parties, or any circumstances that may reasonably give rise to
doubts regarding the mediator’s impartiality.

Another important point is that if the mediator concludes that the media-
tion service cannot be performed impartially, the mediator must withdraw from
the process on their own initiative. However, if the mediator intends to contin-
ue the process, the mediator must disclose to the parties any significant circum-
stances that may give rise to doubts about their impartiality. The parties’ consent
that they do not object to the mediator should be recorded in the minutes. If the
parties do not agree to continue mediation with the same mediator, the mediator
must withdraw from the process. Otherwise, the validity of the settlement agree-
ment and the mediator’s liability may arise.

Keywords: Mediation, Principle of Impartiality, Withdrawal of the Mediator
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Singapur Konvansiyonunun
Tiirk Hukukundaki Uygulama Rejimi:
Potansiyel Sorunlar ve Coziim Arayislar:

Prof. Dr. Mustafa Erkan*

Milletleraras: ticari uyusmazliklarin ¢6ztimiinde arabuluculuk; gizlilik, es-
neklik ve diigitk maliyet avantajlarina ragmen, ulagilan sulh anlagmalarinin siir
otesi icra kabiliyeti sorunu nedeniyle uzun siire tahkimin golgesinde kalmistir. 7
Agustos 2019 tarihinde imzaya agilan ve Tiirkiye'nin de ilk imzacilarindan oldu-
gu Singapur Konvansiyonu, bu eksikligi gidererek arabuluculuk sonucunda ula-
silan sulh anlagmalarinin, bir bagka akit tilkede belirli kurallar dahilinde icra edil-
mesini 6ngormektedir. Bu tebligin temel amaci, Konvansiyonun uygulanmas:
esnasinda ortaya ¢ikabilecek bazi potansiyel problemleri analiz etmektir.

Singapur Konvansiyonunun MOHUK ile etkilesimi énemlidir. Konvansi-
yon, arabuluculuk anlagma belgesini bir “yabanci ilam” gibi degil, kendine 6zgii
(sui generis) bir hukuki belge olarak konumlandirmistir. Singapur Konvansiyo-
nu, geleneksel “tanima ve tenfiz”in hukuki sonuglarini tam olarak amaglamamug-
tir. Bu sebeple, kavram olarak Tiirk mahkemesinin icra edilebilirlik serhi verirken
gerceklestirecegi islemi ne olarak tanimlayacagimiz meselesi 6nemlidir.

Konvansiyonun uygulanmasinda sorunlar yasanabilecegi bir gergektir. Uy-
gulama sathasinda kargilagilabilecek en temel zorluk; Tirk mahkemelerinin
“kamu diizeni” kriterini Konvansiyonun ruhuna ve milletleraras: ticaretin dina-
miklerine uygun sekilde yorumlayabilmesidir. Tiirk mahkemelerinin, milletle-
rarasi nitelikli bir sulh anlagmasini “Tiirk kamu diizenine aykirihk” gerekgesiyle
reddetme sinurlarinin ne olmasi gerektigi Konvansiyonun diizenlenme amaglar

baglaminda tartigilacaktir.

*  Prof. Dr., Marmara Universitesi Hukuk Fakiiltesi Milletleraras: Ozel Hukuk Ana Bilim Dals.
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Sonug olarak, Singapur Konvansiyonunun Tiirk hukukuna adaptasyonu,
Tirkiye'nin uluslararasi uyusmazlik ¢6ziim merkezi olma hedefiyle dogrudan 6r-
tismektedir. Yapilan yasal diizenlemeler teorik olarak yeterli goriinse de, mah-
kemelerin “icra edilebilirlik serhi” verirken sergileyecegi tutum, Konvansiyonun
basarisini belirleyecektir. Bu galisma, uygulayicilar igin bir yol haritas: sunmay:
amaclamaktadir.

Anahtar Kelimeler: Singapur Konvansiyonu, Arabuluculuk, HUAK, MO-
HUK, Kamu Diizeni.
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The Implementation Regime of the
Singapore Convention in Turkish Law:
Potential Challenges and Search for Solutions

In the resolution of international commercial disputes, mediation has long
remained in the shadow of arbitration due to the lack of cross-border enforcea-
bility of settlement agreements, despite offering advantages such as confidenti-
ality, flexibility, and cost-effectiveness. The Singapore Convention, opened for
signature on August 7, 2019, with Turkey being among the first signatories, ad-
dresses this deficiency by providing for the enforcement of mediated settlement
agreements in other contracting states under specific rules. The primary objec-
tive of this paper is to analyze the potential challenges that may arise during the
implementation of the Convention.

The interaction between the Singapore Convention and the Turkish Pri-
vate International Law (TPIL) is of critical importance. The Convention posi-
tions the mediation settlement agreement not as a “foreign judgment” but as a
sui generis legal instrument. As the Singapore Convention does not fully aim
for the traditional legal consequences of “recognition and enforcement,” defin-
ing the nature of the action taken by Turkish courts when granting an “enforcea-
bility certificate” (order for enforcement) remains a pivotal issue.

It is inevitable that certain challenges will be encountered in the practical
application of the Convention. The most fundamental difficulty facing Turkish
courts is interpreting the “public policy” criterion in a manner consistent with
both the spirit of the Convention and the dynamics of international trade. This
study will discuss the appropriate boundaries for Turkish courts to reject an in-
ternational settlement agreement on the grounds of public policy within the con-
text of the Convention’s objectives.

In conclusion, the adaptation of the Singapore Convention into Turkish

law aligns directly with Turkey’s vision of becoming an international center for
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dispute resolution. While the current legislative framework appears theoretically
sufficient, the success of the Convention will depend on the judicial attitude ex-
hibited by the courts when issuing “enforceability certificates.” This study aims
to provide a roadmap for practitioners and legal scholars alike.

Keywords: Singapore Convention, Mediation, HUAK, TPIL (Turkish Pri-

vate International Law), Public Policy.
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Arabuluculuk Anlagmalarinin
Uluslararasi Icrast: Singapur Sézlesmesi ve
Tiirk Hukuku Bakimindan Bir Degerlendirme

Av. Arb. Berna Yilmaz*

Uluslararas: ticaretin gelisimi, taraflarin uyusmazliklarini daha hizli, esnek
ve maliyet etkin yontemlerle ¢6zme ihtiyacini artirmistir. Bu baglamda arabulu-
culuk, uyusmazliklarin ¢6ziimiinde taraflarin irade 6zerkligine ve ticari menfaat-
lerine dogrudan dayanmasy, ticari sirlarin korunmasina imkén tanryan kati gizli-
lik prensibi ve uyusmazhg: derinlestirmekten ziyade bozulan ticari iligkileri ihya
edici niteligi ile alternatif uyusmazlik ¢6ziim yontemleri arasinda giiclii bir bi¢im-
de 6ne ¢ikmaktadir. Buna kargin, arabuluculugun milletleraras: ticari uyusmaz-
liklarda tahkim kurumu kadar yaygin, 6ngoriilebilir ve giivenilir bir sekilde ter-
cih edilmesinin éniindeki en temel yapisal engel, sinir 6tesi sulh anlagmalarinin
icra edilebilirligine iliskin yeknesak ve baglayici bir uluslararasi hukuki gergeve-
nin uzun yillar boyunca ihdas edilmemis olmasidir. Tahkim kararlarinin uluslara-
ras1 alanda taninmasi ve tenfizi, 1958 tarihli Yabanc1 Hakem Kararlarinin Tanin-
masi ve Tenfizi Hakkindaki New York Sozlesmesi ile giilii bir evrensel giivence
altina alinmigken; arabuluculuk faaliyeti sonucunda akdedilen sulh anlagmalari
hukuken benzer bir dogrudan icra mekanizmasindan yoksun birakilmistir.

Uluslararas: ticarette hukuki belirliligi ve 6ngoriilebilirligi zedeleyen s6z
konusu hukuki bosluk, “Arabuluculuk Sonucunda Yapilan Milletleraras: Sulh
Anlagmalar1 Hakkinda Birlegmis Milletler Sozlesmesi” (Singapur Sozlesmesi)
ile giderilmistir. Tirkiye'nin de ilk imzacilarindan oldugu ve i¢ hukukumuza en-
tegre ettigi bu S6zlesme, milletleraras: nitelikteki ticari uyusmazliklarin arabu-
luculuk yoluyla ¢oziimlenmesi neticesinde ortaya ¢ikan sulh anlagmalarinin, ta-

raf devletlerde dogrudan icra edilebilmesine imkan tanimaktadir. Tirk hukuku

*  Avukat-Arabulucu, Istanbul Barosu — Istanbul Universitesi Yitksek Lisans Ogrencisi. OR-
CID: 0000-0003-1376-4256.
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perspektifinden degerlendirildiginde, arabuluculuk faaliyetleri neticesinde va-
rilan anlagmalarin icra edilebilirligi temelde 6325 sayili Hukuk Uyusmazlikla-
rinda Arabuluculuk Kanunu' (HUAK) m. 18 kapsaminda diizenlenmektedir.
Anilan mevzuat hitkiimlerine gore, taraflarin, avukatlarinin ve arabulucunun
birlikte imza altina aldi1 anlagma belgesi ilam niteliginde belge sayilmakta veya
yetkili mahkemeden icra edilebilirlik serhi alinabilmektedir. Ancak mevcut hu-
kuki statii, sulh anlagmasini maddi hukuk anlaminda bir mahkeme ilamina do-
niistirmemekte, yalmzca usuli bir icra giivencesi saglamaktadir. Bu durum,
HUAK kapsaminda Tiirkiye'de icra edilebilir nitelik kazanan bir sulh anlagma-
sinin, yabanci devletlerde dogrudan bir mahkeme ilami gibi tenfiz edilememe-
si sorununu dogurmaktadir.

Benzer sekilde, yabanci bir tilkede ilam niteliginde belge olarak kabul edilen
bir arabuluculuk anlagmasi da Tiirk hukuku bakimindan klasik anlamda tenfize
konu olamamaktadir. Bu spesifik usuli engel, milletleraras: ticari uyusmazliklarin
¢oziimiinde arabuluculugun sundugu esneklik, hiz ve maliyet avantajlarini pratik
dizlemde islevsiz kilma potansiyeli tasimaktadir. Singapur Sozlesmesi ise taraf
devletlere, sulh anlagmalarinin dogrudan icrasini saglayacak yeknesak ve 6ngo-
riilebilir bagimsiz bir icra mekanizmasi sunarak, uluslararas: ticarette kargilagilan
bu sinur 6tesi usuli engelleri bertaraf etmeyi amaglamaktadur.

Singapur Sézlesmesi’nin kapsamli yapis1 goz 6niine alindiginda, bu ¢alisma-
da Sozlesme’nin genel kabul siireci ve usuli sartlarindan ziyade, dar ve spesifik
bir hukuki probleme odaklanilmistir. Bu dogrultuda galismada 6ncelikle, Singa-
pur Sozlesmesi'nin 6ngordiigi uluslararas: dogrudan icra mekanizmasi ile mev-
zuatimizdaki HUAK icra rejimi arasindaki hukuki etkilesim, normlar hiyerarsi-
si baglamindaki uygulama 6nceligi ve potansiyel ¢atigma alanlari incelenecektir.
Ozellikle, biinyesinde yabancilik unsuru barindiran ticari nitelikteki arabulucu-
luk anlagmalarinda hangi icra rejiminin tatbik edilecegi, Turkiye'de ilam niteligi
kazanmis belgelerin yabanci yarg: ¢evrelerindeki hukuki statiisi, icra edilebilir-
lik sinirlar: ve yabanci sulh anlagmalarinin Tiirk hukuku cergevesinde icras: hu-
suslar giincel doktrin tartismalar1 ve olasi senaryolar 1s1ginda detaylica degerlen-
dirilecektir.

Buna ek olarak galismada, Singapur Sézlesmesi m. 5 kapsaminda diizenle-
nen icranin reddi sebepleri de ele alinacaktir. Incelemenin analitik derinligini ar-
tirmak maksadiyla, metinde yer alan tim ret sebepleri yerine, bilhassa Sozles-

me m. 5/1(b) ve (c) bentlerinde diizenlenen “uyusmazligin lex fori uyarinca

1 RG:22/6/2012, S.28331.
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arabuluculuga elverigli olmamasi” ve “kamu diizenine aykirihk” istisnalar1 karsi-
lagtirmal hukuk perspektifiyle tahlil edilecektir. Uluslararas: ticari tahkim disip-
lininde yerlesik bir ictihat halini alan kamu diizeni kavraminin dar yorumlanma-
st ilkesinin, arabuluculuk sonucunda akdedilen sulh anlagsmalarinin icrasinda da
istisnai ve sinirlandirilmis bir bi¢imde uygulanmasinin hukuki zorunlulugu ge-
rekgelendirilecek ve yargi mercileri nezdinde dogabilecek hukuki uyusmazliklara
yonelik teorik temellere dayanan somut ¢6ziim 6nerileri sunulacaktur.

Anahtar Kelimeler: Singapur Sozlesmesi, Arabuluculuk Anlagmalari, Ulus-
lararasi Icra, Kamu Diizeni Istisnasi, Hukuk Uyusmazliklarinda Arabuluculuk

Kanunu.
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International Enforcement of
Mediation Agreements: An Evaluation in Light
of the Singapore Convention and Turkish Law

The development of international trade has increased the need for parties to
resolve their disputes through faster, more flexible, and cost-effective methods.
In this context, mediation strongly stands out among alternative dispute resolu-
tion methods due to its direct reliance on party autonomy and commercial in-
terests in resolving disputes, its strict principle of confidentiality which allows
for the protection of trade secrets, and its restorative nature regarding impaired
commercial relationships rather than deepening the dispute. However, the most
fundamental structural obstacle to mediation being preferred as widely, predict-
ably, and reliably as arbitration in international commercial disputes has been
the absence, for many years, of a uniform and binding international legal frame-
work regarding the enforceability of cross-border settlement agreements. While
the international recognition and enforcement of arbitral awards have been se-
cured under a strong universal guarantee by the 1958 Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards (New York Convention),
settlement agreements concluded as a result of mediation have been legally de-
prived of a similar direct enforcement mechanism.

This legal gap, which undermines legal certainty and predictability in in-
ternational trade, has been resolved by the “United Nations Convention on In-
ternational Settlement Agreements Resulting from Mediation” (Singapore Con-
vention). This Convention, of which Turkey is among the initial signatories and
has integrated into domestic law, enables settlement agreements arising from the
resolution of international commercial disputes through mediation to be direct-
ly enforced in the contracting states. Evaluated from the perspective of Turkish
law, the enforceability of agreements reached as a result of mediation activities is
fundamentally regulated under Article 18 of the Law on Mediation in Civil Dis-

putes No. 6325 According to the provisions of the aforementioned legislation,
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the agreement document jointly signed by the parties, their attorneys, and the
mediator is considered a document in the nature of a court judgment, or an en-
forceability annotation can be obtained from the competent court. However, the
current legal status does not transform the settlement agreement into a court
judgment in the substantive law sense; it merely provides a procedural guarantee
of enforcement. This situation creates the problem that a settlement agreement
which has acquired an enforceable status in Turkey under Law on Mediation in
Civil Disputes No. 6325 cannot be enforced directly like a court judgment in for-
eign jurisdictions.

Similarly, a mediation agreement recognized as a document in the nature
of a court judgment in a foreign country cannot be subject to enforcement in
the traditional sense under Turkish law. This specific procedural obstacle has
the potential to render the flexibility, speed, and cost advantages offered by me-
diation in the resolution of international commercial disputes practically inef-
fective. The Singapore Convention, on the other hand, aims to eliminate these
cross-border procedural obstacles encountered in international trade by provid-
ing contracting states with a uniform and predictable independent enforcement
mechanism that ensures the direct enforcement of settlement agreements.

Given the comprehensive structure of the Singapore Convention, this study
focuses on a narrow and specific legal problem rather than the general adoption
process and procedural conditions of the Convention. Accordingly, the study
will primarily examine the legal interaction between the international direct en-
forcement mechanism envisaged by the Singapore Convention and the Law on
Mediation in Civil Disputes No. 6325 enforcement regime in our legislation, the
priority of application within the context of the hierarchy of norms, and potential
areas of conflict. In particular, issues such as which enforcement regime will be
applied in commercial mediation agreements containing a foreign element, the
legal status of documents that have acquired the nature of a court judgment in
Turkey within foreign jurisdictions, the limits of enforceability, and the enforce-
ment of foreign settlement agreements under Turkish law will be evaluated in de-
tail in light of current doctrinal debates and possible scenarios.

Additionally, the study will address the grounds for refusal of enforcement
regulated under Article S of the Singapore Convention. To increase the analyt-
ical depth of the examination, rather than addressing all the grounds for refus-
alincluded in the text, the exceptions of “the dispute not being capable of settle-
ment by mediation under the lex fori” and “contrariety to public policy,” which

are specifically regulated in subparagraphs 5(1)(b) and (c) of the Convention,
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will be analyzed from a comparative law perspective. The legal necessity of ap-
plying the principle of the narrow interpretation of the public policy concept
which has become an established precedent in the international commercial ar-
bitration discipline in an exceptional and restricted manner to the enforcement
of settlement agreements concluded as a result of mediation will be justified, and
concrete solution proposals based on theoretical foundations will be presented
for legal disputes that may arise before judicial authorities.

Keywords: Singapore Convention, Mediation Agreements, International

Enforcement, Public Policy Exception, Law on Mediation in Civil Disputes.
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Dis Uzay Faaliyetlerinden Dogan Uyusmazliklarda
Arabuluculuk Birlesmis Milletler (BM) Sarti m. 33’teki
Bariscil Coziim Yollari, Dis Uzay Antlagsmasi m. IX’daki

“Uluslararasi Istisare” Yiikiimliiliigii ve Singapur
Konvansiyonu Cercevesinde Cok Katmanli Bir Model

Av. Arb. Malikhan Inan*

Uzay, insan faaliyetlerinin atmosfer digina tagindig fiziksel alani ifade eder;
ancak genel ve hukuki manada uzayin nerede basladig1 konusunda uluslararas
diizeyde mutabik kalinmig bir sinir bulunmamasi, uzay faaliyetleri bakimindan
yetki ve uygulanacak hukuk tartigmalarini stireklilestiren bir faktordiir. Bu belir-
sizlik, 6zellikle ticari uzay ekonomisinin bitytimesiyle birlikte daha goriintr hale
gelmistir. Giiniimiizde uydu haberlesmesi, yer gézlemi, konumlama ve zaman
senkronizasyonu, firlatma hizmetleri, uzay sigortasi, yer istasyonlari, uzay turiz-
mi, uzay madenciligi, uydu tiretimi, uydu satim1 ve uzaydan elde edilen verinin ig-
lenmesi gibi faaliyetler devletler kadar sirketler tarafindan da yiiratilmekte olup
bu da uyusmazliklarin taraflarini ve konularini gesitlendirmektedir.

Uzay hukuku, uzayin kesfi ve kullanimindan dogan iliskileri ve devletler ile
ozel sektor tabanl uzaya dair yapilan faaliyetlerin diizenlendigi, agirlikli olarak
Birlesmis Milletler cercevesinde kabul edilen uzay hukukuna dair S temel ant-
lagma ile BM Genel Kurulu'nun uzay ile ilgili ilke ve kararlarindan beslenen bir
uluslararas: hukuk alanidir. Bu rejim; uzayn bariscil amaglarla kullanilmasi, uzay
tizerinde hicbir devlet tarafindan egemenlik iddiasinda bulunulamamasi, ulu-
sal uzay faaliyetleri ile devlet dis1 aktorlerin faaliyetlerinden dogan sorumluluk
ve uzay nesnelerinin sebep oldugu zararlarin tazmini gibi bagliklarda genel stan-
dartlar ortaya koyar. Ancak uzay faaliyetlerinin teknik karmagiklig, yiiksek eko-
nomik degerleri, ¢ok tarafli tedarik zincirleri ve gizlilik ihtiyaci, uyusmazhklarin

*  Avukat Arabulucu, Sakarya Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim
Dal: Yiiksek Lisans Ogrencisi. ORCID: 0009-0007-3885-3083.
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¢oziimiinde klasik yargi yollarinin her zaman en elverigli ara¢ olmasini zorlagti-
rabildiginden; arabuluculuk, uzay uyusmazhklarinda tamamlayici ve islevsel bir
yontem olarak degerlendirilmeye agiktur.

Arabuluculuk, taraflarin uyusmazliklarini, bagimsiz ve tarafsiz bir tgtinci
kisinin (arabulucunun) katilimiyla, taraflara baglayici bir ¢6ziim dayatilmadan ve
iradilik esasina dayanarak, goriisme ve miizakereleri yapilandirip, kolaylagtirmak
suretiyle sulh ile sonuglandirmay: amaglayan mahkeme dig1 bir uyusmazlik ¢6-
ztim yoludur. Bu siiregte arabulucu, bir “karar mercii” gibi hitkiim kurmaz. Esas
rolii, iletisimi kurmak, taraflarin birbirini anlamasini saglamak, menfaatleri gori-
niir kilmak ve ¢6ziim segeneklerini olgunlastirmaktir. Bazi modellerde ise tarafla-
rin talebi ve siirecin niteligi elverdiginde ¢6ziim 6nerisi sunmasi da miimkin ola-
bilmektedir. Arabuluculugun pratikte 6ne ¢ikan nitelikleri gizlilik, hiz, esneklik
ve taraflarin siireg izerinde kontrol sahibi olmasidir. Uluslararasi uyusmazliklar-
da arabuluculuk, o6zellikle devletleraras: ihtilaflarda kimi zaman bir devlet, kimi
zaman birden fazla devlet ya da uluslararas: orgiitler araciligiyla yiritilen bir ba-
riscl ¢6ziim yolu olarak da kargimiza ¢ikmaktadir. Uzay faaliyetlerinden dogan
uyusmazliklarin, sézlesmesel iliskilerin siirekliligi, yiiksek ekonomik deger, tek-
nik karmagiklik ve ticari sir / hassas veri ihtiva eden dosyalar; mithendislik, tele-
komiinikasyon diizenlemeleri, sigorta teknigi, veri yonetisimi ve fikri miilkiyet
gibi disiplinlerin birlikte degerlendirilmesinin gerekliligi bakimindan diisiindl-
digiinde, uzay hukukunda arabuluculugun elverisliligi daha da belirginlesir. Ara-
buluculuga konu uyusmazligin taraflarinin, teknik bilgiyi kontrolli bigimde pay-
lagabildigi, operasyonel siirekliligi aksatmadan ve uyusmazh@: tirmandirmadan
¢6ziim arayabildigi bir zemin olarak arabuluculuk, uzay uyusmazliklarinda hem
rasyonel hem de iglevsel bir tamamlayici yol niteligi tagir.

Birlesmis Milletler Sart’nin 33. maddesi, uyusmazliklarin barigcil yollar-
la ¢oziimiinde arabuluculugu agik¢a saymak suretiyle, uluslararasi hukuk diiz-
leminde arabuluculugun mesruiyetini ve kullanilabilirligini teyit eden genel bir
normatif ¢erceve kurar. Dig Uzay Antlagmasi’'nin IX. maddesi ise, uzay faaliyetle-
rinin zararh etki ihtimalinde, taraflara istisare yiikiimlilagu yiikleyerek, uzay hu-
kukunda uyusmazliklarin tirmanmasini 6nlemeye yonelik bir yukimlalugi geti-
rir. Ticari boyutta Singapur Konvansiyonu da arabuluculuk sonucu varilan sulh
anlagmalarimin smir agan etkisini giiclendiren tanim ve icra mekanizmalariyla,
uzay ekonomisinde arabuluculugun pratik degerini artirir. Bu tiglii gergeve bir-
likte degerlendirildiginde, uzay hukukunda arabuluculugun yalmizca faydaci bir
tercih degil; ayn1 zamanda barigil ¢6ziim ve 6nleyici is birligi ilkeleriyle uyum-
lu bi¢cimde normatif zeminde uygulanmasina elverigli bir yéntem oldugu sonu-

cuna ulagmak miimkiindiir.
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Bu bildiride, uzay uyusmazhklarinda arabuluculugun 6zellikle hangi du-
rumlarda giindeme gelecegi ti¢ grupta ele alinmaktadir. Birincisi, uydu ve yériin-
ge operasyonlari ve frekans kullanimiyla iligkili uyusmazliklardir: enterferans id-
dialar1, koordinasyon sorunlari, yoriingede yakinlagma/carpisma riski ve uzay
enkazi kaynakl ihtilaflar hizh iletisim ve teknik dogrulama gerektirir. Ikincisi, ti-
cari sozlesmelerden dogan uyusmazlhiklardir: firlatma hizmeti s6zlesmeleri, uydu
tretimi ve teslimi, uydu satimi sézlesmeleri, uzay araci ve parcalarinin iiretimi, ar-
ge sozlesmeleri, uzay turizmi sézlesmeleri, uzay madenciligi s6zlesmeleri, teleko-
miinikasyon sozlesmeleri, yer istasyonu isletimi, hizmet seviyesi taahhiitleri ve
sigorta iligkilerinden kaynakl sigorta s6zlesmeleri gibi alanlarda gizlilik ve siirek-
lilik ihtiyaci belirgindir. Ugiinciisii, devlet ile yatirimei/igletmeci arasindaki kar-
ma uyusmazliklardir: lisanslandirma, izin siiregleri, diizenleyici uyum yiikimli-
likleri ve ev sahibi devlet sozlesmeleri baglaminda, hukuki oldugu kadar siyasi
hassasiyeti olan bir uyusmazlik zemini olugabilir.

Bu uyusmazlik tiirlerinde arabuluculugun gercekten sonug tireten bir arag
olabilmesi igin, s6zlesme ve siire¢ tasariminin bastan kurgulanmasi gerekir. Bu
kapsamda en uygulanabilir yol, cok katmanli bir uyusmazlik ¢6ziim diizeni be-
nimsemektir: taraflar dnce belirli bir siire iyi niyetli miizakere yiritiir, sonug ali-
namazsa arabuluculuga bagvurur; arabuluculukla da uzlagma saglanamazsa tah-
kim veya yarg: yoluna geger. Boyle bir merdivenin 6nceden belirlenmesi, hem
belirsizligi azaltir hem de arabuluculugun “oyalama” amaciyla kullanilmasini en-
geller. Modelin islemesi i¢in uzay/uydu alanina hakim arabuluculardan olugan
bir uzman havuzu, teknik bilirkisilik desteginin siirece entegre edilmesi, gizlilik
ve veri giivenligine iliskin kurallarin agik¢a yazililagtirilmasi, gevrim i¢i veya hib-
rit oturumlarin giivenli yiirttilmesi ve sulh anlagmasinin ifasina dair hitkiimleri-
nin netlestirilmesi 6nem tagtyacaktir. Ayrica, arabuluculuk sonunda varilan sulh
anlagmalarinin etkisini gii¢lendiren ¢ergeveler, ticari uzay uyusmazliklarinda ara-
buluculugu daha éngoériilebilir ve uygulanabilir kilar. Bu nedenle arabuluculuk,
uzay hukukuna, istigsare/6nleme yaklagimiyla uyumlu bi¢imde, baglayici ¢6ziim
yollarini diglamayan fakat onlar1 tamamlayan etkin bir barig¢il ¢6ziim yolu ola-
rak uygulanabilir.

Anahtar Kelimeler: Uzay hukuku, Arabuluculuk, Baris¢il ¢6ziim yollari, Sin-
gapur Konvansiyonu, Birlesmis Milletler.
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Mediation in Disputes Arising from Outer Space
Activities A Multi-Tier Model within the Framework
of Article 33 of the United Nations Charter on
Peaceful Settlement of Disputes, Article IX of the
Outer Space Treaty on the Duty of International
Consultations, and the Singapore Convention

Space refers to the physical domain into which human activities extend be-
yond the atmosphere; however, the absence of an internationally agreed bound-
ary as to where space begins in a general and legal sense is a factor that perpetu-
ates debates on jurisdiction and applicable law in relation to space activities. This
uncertainty has become more visible, especially with the expansion of the com-
mercial space economy. Today, activities such as satellite communications, Earth
observation, positioning and time synchronization, launch services, space insur-
ance, ground stations, space tourism, space mining, satellite manufacturing, sat-
ellite sales, and the processing of data obtained from space are carried out by
companies as well as by states, thereby diversifying both the parties to disputes
and the subject matter of those disputes.

Space law is a field of international law that regulates the relationships aris-
ing from the exploration and use of outer space and the space-related activities
carried out by states and the private sector; it is fed primarily by the five funda-
mental space treaties adopted within the framework of the United Nations, as
well as by the principles and resolutions of the United Nations General Assembly
concerning space. This regime sets out general standards on issues such as the
use of outer space for peaceful purposes, the impossibility for any state to assert
sovereignty over outer space, responsibility arising from national space activities
and from the activities of non-state actors, and compensation for damage caused
by space objects. Nevertheless, the technical complexity of space activities, their
high economic value, multi-party supply chains, and the need for confidentiality
can make it difficult for classical judicial avenues to be the most suitable instru-
ments for resolving disputes in every case; therefore, mediation is open to being

assessed as a complementary and functional method for space-related disputes.
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Mediation is an out-of-court dispute resolution method whereby the parties
aim to conclude their dispute by settlement, through the participation of an inde-
pendent and impartial third person (the mediator), without imposing a binding
solution on the parties and on the basis of voluntariness, by structuring and facili-
tating negotiations and discussions. In this process, the mediator does not render
a decision as a “decision-making authority” The mediator’s principal role is to es-
tablish communication, enable the parties to understand one another, make inter-
ests visible, and mature the available solution options. In some models, it may also
be possible for the mediator to put forward solution proposals where the parties so
request and the nature of the process so permits. The practical features of media-
tion that stand out are confidentiality, speed, flexibility, and the parties’ ability to
retain control over the process. In international disputes, mediation also appears as
a peaceful means of settlement, particularly in interstate disputes, sometimes con-
ducted through a state, sometimes through multiple states, or through internation-
al organizations. When space-related disputes are considered in terms of the con-
tinuity of contractual relationships, high economic value, technical complexity,
and files containing trade secrets/sensitive data — together with the necessity of
evaluating disciplines such as engineering, telecommunications regulation, insur-
ance technique, data governance, and intellectual property in combination — the
suitability of mediation in space law becomes even more apparent. As a forum in
which the parties to a dispute can share technical information in a controlled man-
ner, seek solutions without disrupting operational continuity, and pursue resolu-
tion without escalating the dispute, mediation constitutes a rational and functional
complementary avenue in space-related disputes.

Article 33 of the Charter of the United Nations establishes a general norma-
tive framework that confirms the legitimacy and usability of mediation at the lev-
el of international law by explicitly listing mediation among the peaceful means
of dispute settlement. Article IX of the Outer Space Treaty, in turn, by impos-
ing on the parties an obligation to consult in circumstances where space activi-
ties entail a risk of harmful effects, introduces an obligation in space law aimed
at preventing the escalation of disputes. In the commercial dimension, the Sin-
gapore Convention also increases the practical value of mediation in the space
economy through its definitions and enforcement mechanisms that strengthen
the cross-border effect of settlement agreements reached as a result of media-
tion. When this threefold framework is assessed together, it is possible to con-
clude that mediation in space law is not merely a utilitarian preference, but also
a method whose implementation is normatively suitable in a manner consistent

with the principles of peaceful settlement and preventive cooperation.
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In this paper, the circumstances in which mediation is particularly likely to
arise in space disputes are addressed under three groups. The first consists of dis-
putes related to satellite and orbital operations and the use of frequencies: al-
legations of interference, coordination problems, the risk of close approaches/
collisions in orbit, and disputes stemming from space debris require rapid com-
munication and technical verification. The second consists of disputes arising
from commercial contracts: in areas such as launch service contracts, satellite
manufacture and delivery, satellite sale contracts, the manufacture of spacecraft
and their parts, research and development contracts, space tourism contracts,
space mining contracts, telecommunications contracts, ground station oper-
ations, service level commitments, and insurance contracts arising from insur-
ance relationships, confidentiality and the need for continuity are prominent.
The third consists of mixed disputes between the state and the investor/oper-
ator: in connection with licensing, permitting processes, regulatory compliance
obligations, and host state agreements, a dispute environment may emerge that
is legal in character as well as politically sensitive.

For mediation to be a genuinely outcome-producing tool in these types of
disputes, contractual and procedural design must be constructed from the out-
set. In this context, the most workable path is to adopt a multi-tier dispute reso-
lution scheme: the parties first conduct good-faith negotiations for a certain peri-
od; if no result is obtained, they resort to mediation; and if settlement cannot be
achieved through mediation either, they proceed to arbitration or litigation. Pre-
determining such a ladder both reduces uncertainty and prevents mediation from
being used as a means of “stalling.” For the model to function, it will be important
to have an expert pool composed of mediators who are competent in the space/
satellite field, to integrate technical expert evidence into the process, to clearly set
out rules on confidentiality and data security in writing, to conduct online or hy-
brid sessions securely, and to clarify the provisions concerning the performance
of the settlement agreement. Furthermore, frameworks that strengthen the effect
of settlement agreements reached through mediation make mediation more pre-
dictable and practicable in commercial space disputes. For these reasons, media-
tion can be implemented as an effective peaceful means of settlement in space law,
consistent with the consultation/prevention approach, without excluding bind-
ing dispute resolution routes but rather complementing them.

Keywords: Space law, Mediation, Peaceful means of dispute settlement, Sin-

gapore Convention, United Nations.
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Arabuluculuk Siireclerinde
Yapay Zekanin Kullanimi

Dog. Dr. A. Eda Manav Ozdemir*

Son zamanlarda yasanan teknolojik gelismeler, ekonomik ve sosyal haya-
tin her agamasinda yapisal degisikliklere neden olmakta olup, Sanayi Devrimi-
nin 6ncii giic olarak kabul edilen elektrik enerjisi, Dordiincti Endiistri Devri-
minde yerini yapay zekédya birakmustir. Yapay zeka, bir bilgisayarin veya bilgisayar
kontroliindeki bir robotun ¢esitli faaliyetleri zeki canlhilara benzer sekilde yerine
getirme kabiliyetidir. Bu baglamda yapay zeka, kullanici tarafindan saglanan ve-
rilerden hareketle yeni icerik veya ¢ikt: iireten sistemleri ifade etmektedir. Bu sis-
temler metin veya gorsel olusturabilmekte, 6riintiileri taniyabilmekte ve éneriler
sunabilmektedir. Bityiik dil modelleri gibi araglar, kullanici tarafindan verilen ko-
mutlara uygun yanitlar iiretebilmekte ve uyusmazlik ¢éziim siireglerinde analiz
destegi saglayabilmektedir.

Teknoloji giinlitk yasamin birgok alanimi kokli bigimde déniistiirmekte
olup hukuk sekt6rii de bu degisimden etkilenmektedir. Yapay zeké yalnizca yar-
g1 siireglerinin verimliligini artirmakla kalmamakta, ayni zamanda daha erisile-
bilir, hizli ve adil bir uyusmazlik ¢6ziim sistemi olusturulmasimna da katk: sagla-
maktadir. Yapay zekd hukukun her alaninda kullanilan bir kavram oldugu gibi
uyusmazlik ¢6ziim yontemlerinde de kullanilmaktadir. Arabuluculuk da dijital-
lesmeden ve teknolojik gelismelerden etkilenmistir. 2020 sonrasi hizlanan diji-
tal doniisiimle birlikte arabuluculuk kokli bir degisim siirecine girmis; 6zellikle
COVID-19 salgini ve baz1 yapay zeka modelleri, arabuluculugun hem kuramsal
hem de pratik yonlerini derinden etkilemistir.

Bu teblig, yapay zeka teknolojilerinin alternatif bir uyusmazlik ¢6ziim yon-
temi olan arabuluculuk siireglerinde kullanim alanlar1 ile uygulamada ortaya ¢1-

kardigi imkanlar ile dogurdugu riskleri incelemektedir.

*

Dog. Dr.,, Cumhurbagkanligi Genel Sekreterligi Hukuk ve Mevzuat Genel Miudiirliigii Daire
Bagkani. ORCID: 0000-0003-3183-0325.
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Arabuluculuk alaninda yapay zekanin kullanimy, siirecin optimize edilmesi,
maliyetlerin azaltilmasi ve adalete erigsimin genisletilmesi bakimindan 6nemli fir-
satlar sunmaktadir. Giincel yapay zeké araglari, 6zellikle hazirlik asamasinda hu-
kuki aragtirmalarin hizlandirilmasi, bilgi sentezi, veri analitigi ve idari stireglerin
otomasyonu gibi konularda 6nemli katkilar saglamaktadir. Bu baglamda hukuka
o6zgii yapay zeka platformlary, yargi mercilerinin egilimlerini 6ngérebilmekte, bi-
yik hacimli belgeleri saniyeler iginde 6zetleyebilmekte ve arabulucuya uyusmaz-
ligin hukuki gergevesine iliskin yapisal bir perspektif sunabilmektedir. Bunun ya-
ninda duygu analitigj, iletisim tarzi ¢oziimlemesi, ¢ok dilli gercek zamanli ¢eviri
ve egitim amagh similasyonlar gibi yenilikler, arabuluculuk siirecini hem hizlan-
dirmakta hem de daha sistematik hale getirmektedir.

Yapay zeka, taraflarin pozisyonlarini analiz ederek 6nceki kararlar ve mev-
cut mevzuat 11§inda ¢6ziim Onerileri gelistirebilir. Ayrica taraflar arasindaki ile-
tisimi kolaylagtirabilir, otomatik ¢6ziim segenekleri sunabilir ve fiziksel toplan-
t1ihtiyacini azaltarak arabuluculugun daha genis kitlelere ulagmasini saglayabilir.
Bu durum, alternatif uyusmazlik ¢6ziim yontemlerinin yayginlasmasina katkida
bulunabilir.

Teorik olarak yapay zek4, insan 6nyargilarindan bagimsiz ¢alistig1 i¢in daha
tarafsiz sonuglar iiretebilir. Algoritmalar, duygusal etkilerden bagimsiz olarak ¢ok
sayida faktorii degerlendirebilir ve bu sayede daha dengeli ¢oziimler 6nerebilir.
Ayrica gegmis uyusmazlik verilerini inceleyerek taraf davraniglarini analiz edebi-
lir, uzlagma ihtimalini tahmin edebilir ve taraflara gercekgi ¢oziim segenekleri su-
nabilir. Bu tiir veri temelli analizler, taraflarin ihtiyaglarina daha uygun ¢6ziimler
gelistirilmesini saglayabilir ve anlagma olasihigini artirabilir.

Arabuluculuk siirecinde gizlilik ve veri giivenligi bityiik 6nem tagimaktadur.
Yapay zeka sistemlerinin veri koruma kurallarina uygun sekilde tasarlanmasi ve
siber saldirilara kars1 korunmasi gereklidir. Bu baglamda yapay zeka arabulucu-
lukta bazi imkéanlar sunarken ayni zamanda bazi riskleri de i¢inde barindirmakta-
dir. Diger bir ifade ile yapay zekdnin mevcut ve gelecege yonelik kullanimlarinda
ciddi sinirhliklar ve etik riskler bulunmaktadir. Bugiinkii teknolojiler, insan ara-
bulucularin temel yetkinlikleri arasinda yer alan empati, sezgi, baglamsal yarg:
ve giiven ingasi gibi nitelikleri taklit edememektedir. “Haliisinasyon” olarak bili-
nen yanls bilgi tiretimi, tarihsel 6nyargilardan kaynaklanan algoritmik yanhlik ve
mahremiyet ihlali riski, yapay zekanin arabuluculukta tamamlayici bir arag ola-
rak kullanilmas: gerektigini gostermektedir. Arabuluculuk siireci geregi gizlilik
esasina dayanir ve siireg igerisinde paylagilan bilgiler korunmalidir. Bu nedenle

yapay zeké kullaniminin, arabulucunun tarafsizligini, bagimsizhigini ve esitligini
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zedelememesi gerekir. Bu risk, kullanilan komutlarin agik ve tarafsiz bicimde ha-
zirlanmasi, farkli modellerden alinan sonuglarin karsilastirilmasi ve gereksiz veri
paylasgimindan kaginilmasi gibi yontemlerle azaltilabilir.

Yapay zekénin arabuluculukta kullanimina iliskin en 6nemli risklerden biri,
insan etkilegiminin azalmasidir. Geleneksel arabuluculuk, arabulucunun tarafla-
rin duygularini anlayabilme, empati kurabilme ve degisen kosullara uyum sagla-
yabilme yetenegine dayanir. Yapay zeké bu siirecte destek saglayabilse de, insan
arabulucunun sahip oldugu esneklik ve duyarhilig: tam olarak taklit edemeyebi-
lir. Arabulucunun gorevi taraflarin ihtiyaglarini anlayarak kargihkh tatmin sagla-
yacak bir ¢6ziim bulmalarina yardimci olmaktir. Bu tiir yaratic1 ve esnek ¢6ziim-
ler cogu zaman insan muhakemesine dayanur.

Yapay zeka tarafsizlik potansiyeline sahip olsa da hatasiz degildir. Algoritma-
lar gegmis verilere dayanarak egitildiginden, bu verilerde bulunan 6nyargilar sis-
teme yansiyabilir. Egitimin dayandig: veri seti dengesiz veya hatali ise, 6nerilen
¢oziimler de adil olmayabilir ve belirli gruplara kars1 ayrimciliga yol agabilir. Bu
nedenle arabuluculukta yapay zekdya tamamen bagiml olmak, mevcut adaletsiz-
likleri ortadan kaldirmak yerine yeniden tiretme riski tasimaktadr.

Sonug olarak, arabuluculukta yapay zeka kullanimi verimlilik, erigilebilirlik
ve tarafsizlik agisindan 6nemli firsatlar sunmakla birlikte, gizlilik, tarafsizlik, ba-
gimsizlik, esitlik ve insan unsurunun korunmasi gibi temel ilkeler gozetilerek uy-
gulanmalidir. Bu baglamda yapay zeks, insan-merkezli, etik temelli ve seffaf bir
yaklagim gergevesinde kullanildiginda arabuluculuk siireglerine deger katan bir
yardimcr arag olarak konumlandirilmalidir. Yapay zek4, arabulucunun yerini alan
degil, onu destekleyen tamamlayic1 bir arag olarak degerlendirilmeli ve her za-
man insan unsuru esas alimmalidir.

Anahtar Kelimeler: Yapay zekd, arabuluculuk, gizlilik, etik, insan unsuru.
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The Use of Artificial Intelligence
in Mediation Processes

Recent technological developments have caused structural transformations
at every stage of economic and social life, and artificial intelligence has replaced
electricity —accepted as the driving force of the Industrial Revolution— as the
leading force of the Fourth Industrial Revolution. Artificial intelligence refers to
the capability of a computer or a computer-controlled robot to perform various
activities in a manner similar to intelligent beings. In this context, artificial intel-
ligence denotes systems that generate new content or outputs based on data pro-
vided by the user. These systems are capable of producing text or images, rec-
ognizing patterns, and offering reccommendations. Tools such as large language
models are able to generate responses in accordance with user prompts and may
provide analytical support in dispute resolution processes.

Technology is fundamentally transforming many areas of daily life, and the
legal sector is also affected by this change. Artificial intelligence not only increas-
es the efficiency of judicial processes but also contributes to the establishment
of a more accessible, faster, and fairer dispute resolution system. Artificial intelli-
gence is a concept used in every field of law, and it is also employed in dispute res-
olution methods. Mediation, likewise, has been influenced by digitalization and
technological developments. With the acceleration of digital transformation af-
ter 2020, mediation has entered a profound process of change; in particular, the
COVID-19 pandemic and certain artificial intelligence models have deeply af-
fected both the theoretical and practical aspects of mediation.

This paper examines the fields of application of artificial intelligence tech-
nologies in mediation processes, which constitute an alternative dispute reso-
lution method, as well as the opportunities they create in practice and the risks
they generate.

The use of artificial intelligence in mediation offers significant opportu-

nities in terms of optimizing the process, reducing costs, and expanding access
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to justice. Contemporary artificial intelligence tools make important contribu-
tions, particularly in the preparatory phase, by accelerating legal research, facil-
itating information synthesis, enabling data analytics, and automating adminis-
trative procedures. In this context, law-specific artificial intelligence platforms
are capable of predicting the tendencies of judicial authorities, summarizing
large volumes of documents within seconds, and providing the mediator with a
structured perspective regarding the legal framework of the dispute. In addition,
innovations such as sentiment analysis, communication-style analysis, real-time
multilingual translation, and training simulations both accelerate the mediation
process and render it more systematic.

Artificial intelligence may analyze the positions of the parties and develop
settlement proposals in light of previous decisions and applicable legislation. It
may also facilitate communication between the parties, offer automated solution
options, and reduce the need for physical meetings, thereby enabling mediation
to reach broader segments of society. This development may contribute to the
wider use of alternative dispute resolution methods.

In theory, artificial intelligence may produce more impartial outcomes, as
it operates independently of human bias. Algorithms are capable of evaluating
numerous factors without being affected by emotional considerations and may
therefore propose more balanced solutions. Furthermore, by examining past dis-
pute data, artificial intelligence may analyze party behavior, predict the likeli-
hood of settlement, and provide realistic resolution options to the parties. Such
data-driven analyses may enable the development of solutions more suited to the
needs of the parties and increase the probability of agreement.

Confidentiality and data security are of crucial importance in the mediation
process. Artificial intelligence systems must therefore be designed in compliance
with data protection rules and must be safeguarded against cyberattacks. In this
respect, while artificial intelligence offers certain opportunities in mediation, it
also entails certain risks. In other words, there are serious limitations and ethical
risks in both the present and future uses of artificial intelligence. Current tech-
nologies are unable to replicate qualities that constitute core competencies of hu-
man mediators, such as empathy, intuition, contextual judgment, and the ability
to build trust. The production of incorrect information, known as “hallucination,”
algorithmic bias arising from historical prejudices, and the risk of violations of
privacy demonstrate that artificial intelligence should be used as a complemen-
tary tool in mediation. The mediation process is based on the principle of con-

fidentiality, and the information shared during the process must be protected.
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Therefore, the use of artificial intelligence must not undermine the mediator’s
neutrality, independence, or equality between the parties. This risk may be re-
duced through methods such as preparing prompts in a clear and impartial man-
ner, comparing outputs obtained from different models, and avoiding unneces-
sary data sharing.

One of the most significant risks associated with the use of artificial intel-
ligence in mediation is the reduction of human interaction. Traditional media-
tion relies on the mediator’s ability to understand the emotions of the parties, to
demonstrate empathy, and to adapt to changing circumstances. Although arti-
ficial intelligence may provide support in this process, it may not fully replicate
the flexibility and sensitivity possessed by a human mediator. The mediator’s
role is to assist the parties in finding a mutually satisfactory solution by under-
standing their needs. Such creative and flexible solutions often depend on hu-
man judgment.

Although artificial intelligence has the potential to be impartial, it is not in-
fallible. Since algorithms are trained on past data, biases present in such data may
be reflected in the system. If the dataset on which the training is based is imbal-
anced or inaccurate, the proposed solutions may also be unfair and may lead to
discrimination against certain groups. For this reason, complete reliance on arti-
ficial intelligence in mediation carries the risk of reproducing existing injustices
rather than eliminating them.

In conclusion, while the use of artificial intelligence in mediation offers sig-
nificant opportunities in terms of efficiency, accessibility, and impartiality, it
must be implemented with due regard to fundamental principles such as confi-
dentiality, neutrality, independence, equality, and the preservation of the human
element. In this context, artificial intelligence should be positioned as an auxil-
iary tool that adds value to mediation processes when used within a human-cen-
tered, ethics-based, and transparent approach. Artificial intelligence should be
regarded not as a substitute for the mediator, but as a complementary instru-
ment that supports the mediator, and the human element must always remain
fundamental.

Keywords: Artificial intelligence, mediation, confidentiality, ethics, human

element.
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Islam Hukukunda Arabuluculugun
Gelecegi Aile Hukuku Ozelinde Yapay Zekanin
“Dijital Muslih” Rolii Uzerine Bir Degerlendirme

Ars. Gor. Mustafa Aktirk*

Hukukta yasanan dijital doniistimle birlikte yapay zeka algoritmalari, al-
ternatif uyusmazlik ¢6ziim yontemlerinin de aktif birer parcas: haline gelmistir.
“Online Dispute Resolution” olarak bilinen ¢evrimici uyusmazlik ¢6ziim plat-
formlarina entegre edilen yapay zeka sistemleri, bilhassa ticaret ve borglar hu-
kuku alaninda taraflarin iradelerini ortak bir zeminde bulugturan bagarili “dijital
arabulucular” olarak iglev gérmektedir. Caligma, yapay zeké destekli arabulucu-
luk faaliyetlerinin, hukukun her alanina ayni élctide ve sinursiz bir sekilde teg-
mil edilip edilemeyecegini, Islam hukuku perspektifinden ele almay1 amaglamak-
ta ve bu baglamda Islam aile hukuku sahasini inceleme konusu etmektedir. Zira
Islam hukuku, yasayan bir hukuk sistemi olarak, yapay zeka gibi giincel sorunlara
¢oziim Onerileri iiretme noktasinda dinamik bir yapiya sahiptir. Ornegin giinii-
miizde Malezya, Suudi Arabistan ve Katar gibi Islam hukukunu benimsemis olan
devletlerin, yapay zeka sistemlerini i¢ hukuklarina entegre ettikleri bilinmektedir.

Islam hukuku agisindan, alternatif ¢éziim yollarinin konusu olan uyusmaz-
igin niteligi, ¢6ziim siirecinde kullanilacak aracin megruiyetini dogrudan belirle-
mektedir. Islam hukuku agisindan yapay zekaya dair bu mesruiyet sinirini gizebil-
mek i¢in ilk olarak ser'i hukukun belirledigi tahkim ile arabuluculuk arasindaki
statii fark: ve bu islemlerin hukuki sonu¢ dogurma bi¢imlerinin tahlili gerekli-
dir. Islam hukukunda uyusmazliklarin mahkeme diginda ¢6ziimiinde bagvuru-
lan en temel yontemlerden birisi tahkimdir. Tahkim, taraflarin kendi istekleri
tizerine uyusmazhgr ¢6zmesi igin bir kimseyi hiakim sifatiyla tayin etmeleridir.

Islam hukukuna gére hakem, yetkisini taraflarin sézlesmesel iradesinden (hakem

*  Ars. Gor Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi Islam Hukuku Anabilim
Dali. ORCID: 0000-0001-8404-0920.
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sozlesmesinden) alsa da uyusmazlhig1 ¢ozerken iistlendigi rol temelinde “sibh-i
kaza” (yargi benzeri) bir velayet makamina sahiptir ve yargisal bir faaliyet yiiriit-
mektedir. Hakemler, uyusmazhk taraflarina itibarla hdkim konumunda sayilirlar
ve tahkim siireci belirli usul kurallar1 ¢ergevesinde yiurutilir. Hakemin verecegi
karar, taraflar arasinda yeni bir hukuki durum olusturdugu i¢in bu islem hakem
tarafindan gergeklestirilmis insai bir karar niteligindedir. Bu karar, uyusmazlik ta-
raflarini, onlarin rizalar: hilafina dahi olsa ilzam edici ve uyusmazlig: nihayete er-
dirici 6zelliktedir. Bu baglayicilik, bir tiir kamu velayeti kullanimi oldugundan;
hakemde sadece hukuki bilgi aranmaz. Buna ek olarak hukuki bir sahsiyet (ger-
cek kisi olma) ve sifat-1 lazime olarak bilinen hikimde aranan sahitlik ehliyeti,
temyiz kudreti ve adalet vasfi gibi ser'i ehliyet sartlarinin hakemde de bulunma-
s1zorunludur.

Yapay zeka sistemleri, cok biiyiik verileri igleyebilen algoritmik bir giice sahip
olsalar da Islam hukukuna gore bir sahsiyetleri yoktur ve dolayisiyla bu yargisal
velayeti temsil edemezler. Yapay zekdnin, sahsiyet ve ehliyet gerektiren yargilama
faaliyetini gerceklestirerek insanlar aras1 hakemlik faaliyetiyle baglayic1 bir karar
vermesi, {slam hukukuna gére hiikiimsiizdiir. Fakat bu durum, yapay zeki sis-
temlerinin, uyusmazlik ¢6ziim siireglerinin tamamen diginda birakilmasini da ge-
rekli kilmamaktadir. Bu noktada, Islam ve Osmanli hukuk uygulamasinda siklik-
la bagvurulan muslihtin yani arabuluculuk kurumu giindeme gelmektedir. Ancak
muslihtn kurumunun, taraflar1 baglayici kararlar verme noktasinda bir sulh ha-
kemligi mi, yoksa taraf iradelerinin bir araya getirildigi stirecin y6netimi odakli iz-
hari bir arabuluculuk mu oldugu hususunda literatiirde farkli goriisler mevcuttur.

Bir goriise gore; Osmanlr'da muslihtn olarak adlandirilan kisiler, Mecelle'nin
1850. maddesindeki “sulhen tahkim” miiessesesine dayandirilarak baglayici bir
sulh karari tesis eden birer hakem (dostane araci) olarak konumlandirilirlar. Eger
muslihtinun bizzat ingai ve baglayici iglem kuran bir hakem oldugu seklindeki bu
goriis kabul edilirse, sahsiyet sahibi olmayan yapay zekdnin muslihin olarak go-
rev yapmasi da imkéansiz hale gelecektir.

Diger goriise gore ise tahkim ile muslihtin kurumunu esitleyen bu yakla-
sim, tarihi ve usuli gercekliklerle 6rtiismemektedir. Osmanli mahkeme kayitlart
incelendiginde; muslihtinun faaliyeti yargisal bir velayet kullanimu degil, agikla-
yici ve yol gosterici bir miizakere siireci oldugu goériilmektedir. Kad sicillerin-
de siklikla yer alan “muslihiin tavassut edip... insd-i akd-i sulh eylediklerinde” ifa-
desinin hemen ardindan taraflarin “ben dahi sulh-i mezbiiru kabul edip” seklinde
beyanda bulunmalari; uyusmazligin ¢6ziimiiniin muslihtinun baglayici karariyla

degil, bizzat taraflarin kendi 6zgiir iradeleriyle kendilerini taahhiit altina almalari
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sonucu dogdugunu ispatlamaktadir. Nitekim kadinlarin hakimlik ehliyetlerinin
tartisildign dénemlerde muslihtin olarak gérev yapabilmeleri, yargilama benze-
ri faaliyet yapilmadigini kanitlamaktadir. Buna gore muslihtnun yiirattigi faali-
yette sonucun, taraflarin kendi iltizami ile dogdugu gercegi, yapay zekanin Islam
hukukunda arabulucu olarak kullanilabilmesinin mesruiyet zeminini olugturur.

Arabuluculukta stirecin baglayicilik kaynag: yapay zekinin iradesi degil, ta-
rafiradeleri oldugundan; yapay zekanin Islam hukukunun cevaz verdigi alanlarda
yiiksek nitelikli ve hizli bir iletisim vasitas, tabiri caizse “dijital bir muslih” olarak
konumlanmasmnin 6niinde bir engel bulunmamaktadir. Yapay zekann tiretecegi
¢6ziim Onerisi, hukuken sadece bir tavsiye niteliginde olup, uyusmazhg ¢6zecek
olan sey, ancak ve ancak taraflarin kendi hiir iradeleriyle bu tavsiyeyi iltizam et-
meleri ve sulh sozlesmesini akdetmeleri olacaktir.

Yapay zekéanin arabuluculuk yapabilmesinin teorik olarak megru kabul edil-
mesi, bu megruiyetin 6rneklemimiz olan aile hukuku gibi spesifik ve farkl: dina-
mikleri olan bir alanda mutlak surette uyarlanabilecegi anlamina gelmemektedir.
Zira Islam aile hukukundaki alternatif uyusmazlik ¢6ziim yontemlerinde temel
gaye, siirecin sorunsuz bir sekilde ilerletilerek taraflarin boganma da dahil iste-
dikleri her neticeyi elde edebilmesi degildir. Dogrudan asli kaynaklarda diizenle-
nen bu alanda temel gaye “1slah-1z4til beyn” yani taraflarin arasinin bulunmasidur.
Nitekim Nisa Suresi 35. ayet, esler arasinda siddetli gecimsizlik bas gosterdigin-
de, erkegin ve kadinin ailesinden birer hakem (veya arabulucu) génderilmesini
emreder. Ayetteki “hakem gonderin” ifadesini kazai bir tahkim siireci olarak an-
layanlara gore; yapay zekanin hakemlik ehliyeti bulunmadigindan dolay1 bu roli
tstlenemeyecegi zaten agiktir. Siireci bir arabuluculuk faaliyeti olarak ele alan go-
ris tizerinden gidildigi takdirde yapay zekanin durumu degerlendirilebilecektir.

Buna gore, Kur’an'in bu siiregte dogrudan eglerin ailelerinden, yani onla-
r1 tanryan insanlardan bir heyet tegkil edilmesini tavsiye etmesinin sebebi, aile
ici uyusmazliklarin bir ticari uyugmazliktaki salt maddi ¢ekismeden ibaret olma-
masidir. Her iki tarafi da tanima avantajiyla siireci yonetirken daha etkin yakla-
sim gosterebilen bu arabulucularin gorevi, eslerin karsilikli iletisimini saglama-
nin yani sira manevi bir telkinle yuvay1 onarmaktir. Yapay zekd muazzam bir veri
isleme kapasitesine sahip olsa da vicdan, merhamet ve suurdan yoksundur. Ma-
kinenin istatistiksel verilere dayanarak iirettigi en rasyonel barisma tavsiyesi dahi
fikhi ve ahlaki anlamda bir nasihat vasfi tagimayacaktir. Bunun yani sira, yapay
zekénin aile arabuluculugunda dogrudan bir aktér olarak kullanilmasinin 6niin-
deki en 6nemli engellerden biri de mahremiyet ilkesidir. Esler arasindaki 6zel ha-

yata iligskin sirlar veya psikolojik rahatsizliklar gibi hassas konularin, algoritmalar:
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egitmek iizere dijital sunuculara aktarilip iglenmesi, Kur’an'daki tecessiis (gizli
halleri aragtirma) yasaginin modern bir ihlali olacaktir.

Sonug olarak Islam hukukunda arabuluculugun gelecegi, yapay zeka ile insa-
ny, nasslarin ¢izdigi dengede konumlandiran hibrit bir modelde yatmaktadur. Ya-
pay zeka, maddi tasfiyede adaletin hizla tecellisine hizmet eden giiglii bir dijital
asistan olabilir veya Islam hukukunun asli kaynaklarindaki &lgiilere riayet edile-
rek belirli konularda dogrudan dijital arabulucu da olabilir. Fakat Islam aile hu-
kukundaki uyusmazliklarda oldugu gibi sinirlar1 nasslarla gizilen veya insani un-
suru daha 6n planda olan alanlarda dogrudan s6z sahibi olmasi miimkiin degildir.

Anahtar Kelimeler: Yapay Zeka, Islam Hukuku, Arabuluculuk, Tahkim, Aile
Uyusmazliklari.
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The Future of Mediation in Islamic Law
An Evaluation on the Role of Artificial Intelligence
as a “Digital Muslih” in the Context of Family Law

With the digital transformation experienced in law, artificial intelligence al-
gorithms have also become an active component of alternative dispute resolution
methods. Artificial intelligence systems integrated into online dispute resolution
platforms, known as “Online Dispute Resolution” (ODR), function as success-
ful “digital mediators” that bring the wills of the parties together on a common
ground, particularly in the fields of commercial and obligations law. This study
aims to examine, from the perspective of Islamic law, whether artificial intelli-
gence-supported mediation activities can be equally and boundlessly extended
to all areas of law, and in this context, it takes the field of Islamic family law as a
case study. Indeed, as a living legal system, Islamic law possesses a dynamic struc-
ture capable of generating solutions to contemporary issues such as artificial in-
telligence. For instance, it is known today that states which have adopted Islamic
law, such as Malaysia, Saudi Arabia, and Qatar, have integrated artificial intelli-
gence systems into their domestic legal frameworks.

From the perspective of Islamic law, the nature of the dispute subject to al-
ternative resolution methods directly determines the legitimacy of the tool to be
used in the resolution process. In order to draw this limit of legitimacy regard-
ing artificial intelligence in terms of Islamic law, it is first necessary to analyze the
difference in status between arbitration and mediation as determined by Shari’a
law, and the ways in which these procedures produce legal consequences. One
of the most fundamental methods resorted to for the out-of-court settlement of
disputes in Islamic law is arbitration. Arbitration is the appointment of a person
by the parties, upon their own request, in the capacity of a judge to resolve the
dispute. According to Islamic law, although the arbitrator derives their authori-
ty from the contractual will of the parties (the arbitration agreement), they pos-

sess a quasi-judicial (sibh-i kaza) authority of jurisdiction (velayet) based on the
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role they undertake in resolving the dispute, and they conduct a judicial activi-
ty. Arbitrators are considered to be in the position of a judge with respect to the
parties to the dispute, and the arbitration process is conducted within the frame-
work of certain procedural rules. Since the decision to be rendered by the arbitra-
tor creates a new legal situation between the parties, this action is in the nature of
a constitutive (ingai) decision executed by the arbitrator. This decision is binding
(ilzam) upon the parties to the dispute, even against their consent, and has the
characteristic of finalizing the dispute. Because this binding nature is a type of ex-
ercise of public authority (kamu velayeti), mere legal knowledge is not sought in
an arbitrator. In addition to this, the arbitrator must possess a legal personality
(being a natural person) and the Shari’a capacity requirements sought in a judge
known as mandatory attributes (sifat-1 lazime) such as the capacity to bear wit-
ness, the power of discernment, and the quality of being just.

Although artificial intelligence systems possess an algorithmic power capa-
ble of processing massive amounts of data, they do not have a legal personali-
ty according to Islamic law, and therefore cannot represent this judicial author-
ity (velayet). The establishment of a binding judgment by artificial intelligence
through performing a judicial activity between people as an arbitrator, which re-
quires personality and legal capacity, is null and void according to Islamic law.
However, this situation does not necessitate the complete exclusion of artificial
intelligence systems from dispute resolution processes. At this point, the institu-
tion of muslihiin, that is, mediation, which is frequently resorted to in Islamic and
Ottoman legal practice, comes to the fore. Nevertheless, there are differing views
in the literature regarding whether the institution of muslihiin is an arbitration
for settlement (sulh hakemligi) in terms of rendering decisions binding upon the
parties, or a declaratory mediation focused on the management of the process
where the wills of the parties are brought together.

According to one view, the persons called muslihiin in the Ottoman Empire
are positioned as arbitrators (amicable compositeurs) establishing a binding set-
tlement decision based on the institution of “arbitration by settlement” (sulhen
tahkim) in Article 1850 of the Majalla. If this view —that the muslihiin is an arbi-
trator who personally establishes a constitutive and binding transaction— is ac-
cepted, it will also become impossible for an artificial intelligence devoid of per-
sonality to serve as muslihiin.

According to the other view, this approach, which equates arbitration with
the institution of muslihiin, does not align with historical and procedural real-

ities. When Ottoman court records (kad: sicilleri) are examined, it is seen that
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the activity of the muslihiin is not the exercise of a judicial authority, but rather a
declaratory and guiding negotiation process. The fact that the expression “when
the muslihiin mediated... and established the settlement agreement” (muslihiin tavas-
sut edip... ingd-i akd-i sulh eylediklerinde), which frequently appears in Qadi regis-
ters, is immediately followed by the parties’ declaration in the form of éI too ac-
cepted the aforementioned settlement” (ben dahi sulh-i mezbiru kabul edip), proves
that the resolution of the dispute arises not from the binding decision of the mus-
lihiin, but from the parties binding themselves through their own free will. As a
matter of fact, the ability of women to serve as muslihiin during periods when
their capacity to act as judges was debated proves that an activity akin to judg-
ing was not being performed. Accordingly, the fact that the outcome in the ac-
tivity conducted by the muslihiin arises with the parties’ own commitment forms
the ground of legitimacy for the use of artificial intelligence as a mediator in Is-
lamic law.

Since the source of bindingness in mediation is not the will of artificial in-
telligence but the wills of the parties; there is no obstacle to positioning artifi-
cial intelligence as a highly qualified and rapid communication tool, so to speak,
a “digital muslih” (mediator), in areas permitted by Islamic law. The solution pro-
posal generated by artificial intelligence is legally only in the nature of a recom-
mendation, and what will resolve the dispute is solely the parties binding them-
selves to this recommendation of their own free will and concluding a settlement
contract.

The theoretical acceptance of artificial intelligence’s ability to act as a me-
diator does not mean that this legitimacy can be absolutely adapted to an area
with specific and different dynamics, such as our case study, family law. Because
the primary goal of alternative dispute resolution methods in Islamic family law
is not merely to advance the process smoothly and enable the parties to achieve
any outcome they desire, including divorce. The fundamental objective in this
field, which is directly regulated in the primary sources, is “islah-1 zdtil beyn,” that
is, reconciling the parties. As a matter of fact, Verse 35 of Surah An-Nisa com-
mands that when severe discord arises between spouses, one arbitrator (or me-
diator) from the husband’s family and one from the wife’s family should be ap-
pointed. According to those who interpret the expression “appoint an arbitrator”
in the verse as a judicial arbitration process, it is already clear that artificial intelli-
gence cannot assume this role as it lacks the legal capacity to act as an arbitrator.
If one proceeds based on the view that treats the process as a mediation activity,

the status of artificial intelligence can then be evaluated.
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Accordingly, the reason why the Qur'an recommends the formation of
a council directly from the families of the spouses —that is, from people who
know them— in this process is that family disputes do not consist solely of ma-
terial conflicts as in a commercial dispute. The duty of these mediators, who can
display a more effective approach while managing the process with the advantage
of knowing both parties, is to repair the household with spiritual exhortation as
well as ensuring mutual communication between the spouses. Although artificial
intelligence has a tremendous data processing capacity, it lacks conscience, com-
passion, and consciousness. Even the most rational reconciliation advice gener-
ated by a machine based on statistical data will not possess the quality of counsel
in a jurisprudential and moral sense. In addition to this, one of the most impor-
tant obstacles to the use of artificial intelligence as a direct actor in family medi-
ation is the principle of privacy. Transferring and processing sensitive matters,
such as secrets regarding the private life between spouses or psychological disor-
ders, onto digital servers to train algorithms would be a modern violation of the
Qur’anic prohibition of “fecessiis” (investigating hidden matters).

In conclusion, the future of mediation in Islamic law lies in a hybrid mod-
el that positions artificial intelligence and humans within the balance drawn by
the definitive texts (nass). Artificial intelligence can be a powerful digital assistant
serving the rapid manifestation of justice in material liquidation, or it can also be
a direct digital mediator in certain matters by adhering to the standards in the pri-
mary sources of Islamic law. However, it is not possible for it to have a direct say as
an actor in areas where boundaries are drawn by the definitive texts or where the
human element is more prominent, such as in Islamic family law disputes.

Keywords: Artificial Intelligence, Islamic Law, Mediation, Arbitration, Fam-

ily Disputes.
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Overtrust in Anthropomorphic Al Mediators:
A Socio-Legal Analysis of Online Dispute Resolution

Ars. Gor. Dr. Nurhayat Bekir*

As digitalization accelerates, alternative dispute resolution mechanisms are
increasingly being transferred to online environments. The widespread adoption
of Online Dispute Resolution (ODR) platforms has made it possible to integrate
artificial intelligence (AI)-supported systems into mediation processes. Today,
some platforms employ algorithmic systems that analyze the claims of the par-
ties, propose possible solutions, and guide the negotiation process. While these
systems sometimes function as auxiliary tools supporting human mediators, in
other cases they are designed as Al-driven mediation programs that conduct ne-
gotiations between the parties largely or even entirely in an automated manner.

States are gradually expanding the scope of ODR practices due to fac-
tors such as their ability to resolve disputes rapidly and their relatively low-
er costs compared to traditional methods. These developments have made Al-
based online mediation processes increasingly visible. The existing literature
has largely focused on the problem of distrust in such Al-supported applica-
tions and on related concerns regarding their legitimacy, fairness, and account-
ability. In contrast, the problem of overtrust in these systems has received far
less scholarly attention.

Departing from the dominant focus in the literature on distrust toward Al
systems, this study shifts the analytical focus to the potential of anthropomorph-
ically designed virtual mediators to generate overtrust among users and to the le-
gal and normative problems that may arise from this phenomenon. Anthropo-
morphism refers to the attribution of human-like characteristics to non-human

entities and is widely recognized in the social robotics literature as a factor that

*  Ars. Gor,, Ibn Haldun Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabi-
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significantly influences users’ perceptions of trust toward technological systems.
Virtual or robotic agents that resemble humans, employ empathetic language,
and enable a high level of social interaction may lead users to perceive Al systems
as more neutral and trustworthy. This situation, in turn, increases the risk of au-
tomation bias, whereby the recommendations of automated systems are accept-
ed without critical evaluation.

The study considers Al-assisted mediators not only as tools that assist in
or carry out the mediation process, but also as socio-technical actors capable of
generating normative interactions. In this respect, the study adopts a socio-le-
gal perspective that brings together the sociology of law and the literature on hu-
man-robot interaction, examining how social norms are shaped through inter-
actions with social robots and algorithmic systems. Research in social robotics
demonstrates that technologies capable of human-like interaction are also em-
bedded in a reciprocal relationship with social norms. Mediation processes have
traditionally been regarded as quasi-legal dispute resolution mechanisms that fa-
cilitate communication between parties and allow for the negotiation of social
norms. However, when such processes are conducted through algorithmic sys-
tems, the dynamics of norm production and behavioral guidance may also be re-
shaped within digital environments.

This study argues that the trust-generating capacity of anthropomorphic Al
mediators may give rise to a new form of algorithmic authority in dispute reso-
lution processes. Al mediators with human-like characteristics may lead users to
perceive these systems as neutral and rational decision-makers. Consequently, al-
gorithmic recommendations may be accepted without being subjected to criti-
cal scrutiny. In such a context, algorithmic systems function not merely as tools
that facilitate dispute resolution but also as socio-technical actors that guide the
behavior of the parties and subtly reinforce certain normative expectations. This
situation makes it more difficult to recognize algorithmic biases and may render
normative influences within dispute resolution processes largely invisible. At the
same time, this invisibility may weaken demands for transparency and account-
ability regarding the functioning of algorithmic systems and obscure the resist-
ance that both public authorities and platform companies may display toward
such demands.

The article also discusses the impact of the trust generated by Al mediators
on perceptions of procedural justice. Anthropomorphic systems may create the
impression of a fair process through interfaces that allow parties to voice their

views and that simulate respectful and empathetic communication. However,
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this may also lead to insufficient scrutiny of the datasets, design choices, and
governance structures underlying algorithmic systems. Consequently, while the
trust generated by anthropomorphic AI mediators may enhance the perceived
legitimacy and user acceptance of online dispute resolution processes, it may si-
multaneously produce a dynamic of overtrust that makes algorithmic biases and
normative influences more difficult to detect.

In conclusion, this study argues that Al mediators should be understood not
merely as technical innovations but as socio-technical structures capable of shap-
ing the formation and implementation of social norms in dispute resolution pro-
cesses. From this perspective, the article suggests that the problem of overtrust
generated by anthropomorphic design may have significant legal and normative
implications for online dispute resolution systems. It therefore highlights the im-
portance of strengthening transparency, accountability, and meaningful human
oversight in the development and governance of Al-assisted mediation systems.

Keywords: Anthropomorphic Al mediators, automation bias, overtrust, on-

line dispute resolution (ODR), procedural justice.
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Mediation as a Tool for Managing Ideological Pluralism
in Universities: A Legal Perspective on Campus Conflict

Mz Rosa Garcia Vilardell*

Universities have traditionally been conceived as privileged spaces for in-
tellectual freedom, ideological pluralism and the open exchange of ideas. These
principles, which lie at the heart of academic life, are essential for the develop-
ment of democratic societies. However, the increasing diversity of values, iden-
tities and ideological positions within contemporary universities has also led to
the emergence of new forms of conflict within academic communities.

In recent years, universities have faced a growing number of disputes linked
not only to interpersonal tensions but also to ideological disagreements concern-
ing freedom of expression, identity issues, political positions or cultural sensitiv-
ities. These conflicts often challenge traditional disciplinary mechanisms, which
tend to respond through sanctioning procedures that may fail to address the un-
derlying causes of the dispute and, in some cases, risk generating additional ten-
sions within the academic environment.

In this context, mediation appears as a particularly valuable mechanism for
managing conflicts related to ideological pluralism in higher education institu-
tions. Unlike purely disciplinary responses, mediation promotes dialogue, mu-
tual recognition and cooperative problem-solving between the parties involved.
Through structured communication and the assistance of a neutral third party,
mediation creates a space where disagreements can be addressed constructively
while respecting the fundamental rights of those involved.

This paper examines the role that mediation can play in managing ideolog-
ical conflicts within universities from a legal perspective. Particular attention is
devoted to the relationship between mediation and the protection of fundamen-
tal rights in the academic context, especially freedom of expression, ideological

freedom and academic freedom.
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The study also analyses recent regulatory developments aimed at incorpo-
rating mediation mechanisms into university governance structures as part of
broader policies designed to promote peaceful conflict resolution and improve
campus coexistence. In this regard, mediation is not only understood as an alter-
native dispute resolution mechanism but also as an institutional tool capable of
reinforcing democratic dialogue within the university community.

The paper argues that the incorporation of structured mediation systems in
universities may contribute significantly to the management of ideological plu-
ralism, allowing conflicts to be addressed in a manner consistent with the prin-
ciples of freedom, respect and coexistence that define the mission of higher ed-
ucation institutions.

Keywords: Freedom of expression, fundamental rights mediation, ideolog-

ical pluralism, universities.
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Synthetic Intelligence: Bridging Educational AI
Theory and Alternative Dispute Resolution (ADR)

Dr. Ogr. Uyesi Mehmet Akin Bulut*

In the context of the recent legal landscape, the integration of Education-
al AT Theory into Mediation, Arbitration, and Negotiation has moved beyond
mere automation toward a model of Augmented Justice. Rather than replacing
the human neutral, educational AT models, specifically those rooted in Scaffold-
ing and the Zone of Proximal Development (ZPD), are being utilized to expand
the cognitive and emotional capacity of disputants.' By treating a legal dispute
as a “learning opportunity” rather than a zero-sum battle, practitioners are em-
ploying Al to bridge the gap between current impasse and potential resolution.

In educational theory, “scaffolding” refers to the support given to a learn-
er to help them achieve a task they cannot yet master alone. In complex negoti-
ations, Al acts as a Digital Scaffold, providing real-time data synthesis and “re-
framing” of hostile communication into interest-based language.> According to
the Augmented Intelligence model, the AI does not make decisions; instead, it
reduces the “cognitive load” on the parties, allowing them to focus on high-level
moral and relational concerns while the machine handles the complex computa-
tional tasks of predictive outcomes and BATNA (Best Alternative to a Negotiat-
ed Agreement) analysis (Harvard Program on Negotiation, 2025).

The transition from traditional ADR to Online Dispute Resolution
(ODR) has introduced the Al as a “Fourth Party.” Drawing from Construction-
ist Educational Theory, which posits that people learn best by making things,
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Al-supported mediation encourages parties to “construct” their own settlement
templates.’Machine learning models analyze thousands of past settlements to
suggest “middle-ground” options that the human mind, often clouded by cogni-
tive bias and emotional heuristics, might fail to perceive (American Arbitration
Association, 2026).

The primary tension at this intersection lies in the Ethical Guardrails of AL
Educational Al theory emphasizes the importance of Explainable AI (XAI), the
idea that the “learner” (or disputant) must understand how the Al reached a sug-
gestion to maintain trust. In arbitration, the use of predictive analytics must be
balanced against the risk of “algorithmic bias,” where historical data might per-
petuate past inequities.* To preserve Procedural Fairness, modern ADR frame-
works demand that Al remains an assistant to human judgment, ensuring that
the final “learning outcome” —the resolution— remains an authentic human
agreement (World Mediation Organization, 2025).

Conclusion

The synergy between educational Al models and ADR transforms the me-
diator from a simple facilitator into a “Lead Learner” who uses technology to
navigate the complex social data of a dispute. By applying pedagogical strategies
to legal conflict, the process moves toward a more efficient, accessible, and da-

ta-informed era of justice.
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The Intersection of Quantum Leadership
and Alternative Dispute Resolution

Dr. Ogr. Uyesi Adem Yurdunkulu*

Traditional models of Mediation, Arbitration, and Negotiation are large-
ly rooted in Newtonian logic, which views conflict as a mechanical breakdown
between discrete parts. However, as contemporary conflict becomes more sys-
temic, the Quantum Leadership Theory (QLT) offers a paradigm shift. QLT
suggests that leaders must move away from linear, “either/or” thinking toward
a “both/and” consciousness that mirrors the behavior of subatomic particles.'
This intersection provides a sophisticated framework for Alternative Dispute
Resolution (ADR) by emphasizing interconnectedness and the fluidity of ob-
jective reality.

In quantum physics, superposition allows a particle to exist in multiple
states simultaneously. In a negotiation context, this translates to the ability of
a mediator to hold multiple, often contradictory, narratives as equally valid un-
til a consensus is reached. Rather than forcing an immediate collapse into a sin-
gle “truth” — which often leads to impasse — the Quantum Leader encourag-
es a period of ambiguity. This allows for the emergence of creative solutions that
a rigid, binary mindset would overlook. As Shelton notes, “Quantum Knowing”
requires practitioners to access intuitive insights that transcend traditional da-
ta-driven analysis.?

The concept of quantum entanglement —where particles remain con-

nected regardless of distance— serves as a powerful metaphor for interpersonal

*

Dr. Ogr. Uyesi, Ibn Haldun Universitesi Egitim Fakiiltesi Egitim Bilimleri Bolimii Ogretim

Uyesi.

1 Danah Zohar, Zero Distance: Quantum Leadership for a World of Chaos and Complexity (New
York: Fast Company Press, 2022).

2 C.K. Shelton, Quantum Leaps: 7 Skills for 21st Century Leaders (Oxford: Butterworth-Hei-

nemann, 1999).
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disputes. Within an organization or a legal battle, the parties are not isolated ac-
tors; they are part of an entangled system where a shift in one party’s perspective
necessitates a shift in the other.?

In arbitration, a Quantum approach recognizes that the “judge” is not an iso-
lated observer. According to the Observer Effect, the act of observation changes
the phenomenon being observed. Wheatley argues that the presence and inter-
nal state of a leader (or mediator) directly influence the “field” of the room. Con-
sequently, the ADR practitioner’s intentionality and emotional intelligence be-
come active variables in the resolution process, rather than passive bystanders
to the facts.*

Ultimately, the intersection of QLT and ADR shifts the focus from a trans-
actional “settlement” to a transformative “alignment.” By viewing conflict as a
wave of potential energy rather than a fixed particle of trouble, negotiators can
facilitate outcomes that address the underlying systemic health of the relation-
ship (Bush & Folger, 2005). This holistic view ensures that resolutions are not
merely “Band-Aids” on a surface-level problem, but sustainable shifts in the or-

ganizational fabric.

3 Frederick Chavalit Tsao ve Chris Laszlo, Quantum Leadership: New Consciousness in Business
(Stanford, CA: Stanford Business Books, 2019).

4 Margaret J. Wheatley, Leadership and the New Science: Learning about Organization from an
Orderly Universe (San Francisco: Berrett-Koehler Publishers, 2006).
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