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Sempozyum Bildiri Cagrisi

Ibn Haldun Universitesi Uyusmazlik Coziimii Uygulama ve
Aragtirma Merkezi (UCAM) tarafindan 24-25 Mayis 2024 tarihle-
rinde “Arabuluculugun Gelecegi II” baglikl bir sempozyum diizen-

lenecektir.

Arabuluculuk hukukuna iligkin tiim alanlarda bildiri sunulabile-
cek olan bu sempozyumda, 6zellikle alana iligkin giincel gelismelerin

degerlendirilmesi amaglanmakta olup, disiplinler arasi konularda da

bagvuru yapilabilir.
Onemli Tarihler
Son Basvuru Tarihi : 29 Nisan 2024
Kabul Bildirimi : 8 Mayis 2024

Sempozyum Programinin flan1  : 18 May1s 2024

Sempozyum Tarihi : 24-25 Mayis 2024

Sempozyum Dili

Bildiri ve sunumlar Tiirkge veya Ingilizce olabilmektedir.

Basvuru ve Bildiri Ozetleri

Bagvuru i¢gin 6zetler 500-1000 kelime arasinda, en fazla S anah-
tar kelime (Tiirkge ve Ingilizce) ve kaynakga ile birlikte hazirlanma-

lidir. Sempozyumda sunulacak bildirilerin dili Tiirkge veya Ingilizce
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olabilir. Bildiri &zeti ile yazarin kisa 6zge¢misi (calistigi kurum, OR-
CID ve iletisim bilgileri ile birlikte) 29 Nisan 2024 tarihine kadar
adresine gonderilmelidir (Ornek bildiri 6zetleri icin bkz. https://
openaccess.ihu.edu.tr/server/api/core/bitstreams/b1e91025-
c64e-4e97-82d1-6b31d8b796d3/content).

Bildiri 6zetleri kor hakemlik yontemiyle bilimsel 6n incelemeye
tabi tutulacak ve kabul edilen bildiriler sempozyumda sunulacaktir.
Bildirisi kabul edilen yazarlara 8 Mayis 2024 tarihinde e-posta yoluy-

la bilgi verilecektir.

Her bir bildiri sunum siiresi en fazla 15 dakika olmalidir. Birden
fazla kisi tarafindan yazilan bildirilerde, sunumu yapacak kisi/kisile-
rin sayis1 ve kimligi belirtilmelidir. Online katilim mimkindiir. Su-
numlar video kayit yontemi ile kayit altina alinacak ve gerekli goriil-
digi takdirde Diizenleme Kurulu tarafindan onaylanan mecralarda
yayinlanabilecektir. Gonderilen bildirilerin daha 6nce herhangi bir
yerde sunulmamis veya yayinlanmamig olmasi ve katilmcilarin 6z-

gilin ¢alismalar1 olmasi gerekmektedir.

Sempozyum Diizenleme Kurulu Uyeleri, Ibn Haldun Univer-
sitesi Rektorligii tarafindan resmi olarak gorevlendirilmigtir. Bu ne-
denle, Sempozyum 2024 yili Dogentlik Bagvuru Kriterlerini sagla-
maktadir. Gorevlendirme yazisi ve katilim belgesi bildiri kabuliinde
e-posta yolu ile iletilecektir. Kabul edilen bildirilerin se¢iminden
sonra sempozyum programi 18 Mayis 2024 tarihinde katilimcilara
e-posta yoluyla bildirilecek ve duyurulacaktir.

Sempozyumda ele alinacak 6ncelikli konular soyledir:

e  Arabuluculukta Iletisim

e Arabuluculukta Etik, Etik Alaninda Ortaya Cikan Sorunlar

ve Coziim Onerileri
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Arabuluculuk Tiirleri
Arabuluculuk Merkezleri, Merkezlerin Akreditasyonu

Yapay Zeka ve Gelisen Teknolojilerin Arabuluculuk Ala-
nindaki Etkileri

Arabuluculuk Siirecinin Temel ilkeleri, Sorunlar ve Co-

ziim Onerileri
Arabulucunun Hak ve Yiikiimliiliikleri
Arabuluculukta Denetim ve Disiplin

Arabuluculuk Faaliyetinde Diizenlenen Belgeler ve Uyul-

masi Gereken Usul ve Ilkeler
Anlagma Belgelerinin icrast
Singapur Sozlesmesi

Is Hukukunda Arabuluculuk

Kira ve Ortakligin Giderilmesi Uyusmazliklarinda Arabu-

luculuk
Aile Arabuluculugu
Akran Arabuluculugu

Kurum Igi Arabuluculuk (Igyeri Arabuluculugu)

Yayin

Sempozyumda sunulan tiim bildiri 6zetleri ISBN’li e-kitap ola-

rak Uluslararas: Yayinevi tarafindan yayinlanacaktir. Bildiri 6zetleri-

ni gonderen yazarlarin, bildiri 6zetlerinin kabul edilmesi durumun-

da bu yayina onay verdikleri varsayilmaktadir. Sempozyum kitapgig

ve tam metin yayini igin yazarlara herhangi bir telif ticreti 6denme-

yecektir. Sempozyuma kabul edilen ve tam metninin yaymlanmas:

uygun goriilen bildiriler, 26 Temmuz 2024 tarihine kadar yukarida
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belirtilen e-posta adresine tam metin olarak gonderilmesi kosuluyla,

uluslararas1 hakemli Ibn Haldun Calismalar1 Dergisinde 6zel bir sa-

yida yayinlanmak iizere degerlendirilecektir (Derginin indekslendi-
gi kaynaklar i¢in bkz. https://journal.ihu.edu.tr/index.php/ihul/in-
dexingAbstracting).

Iletisim

Ibn Haldun Universitesi - UCAM: ucam@ihu.edu.tr

Duyurular i¢in: www.ucam.ihu.edu.tr

Ozet Bildiri Yazim Kurallar:

1. Genel

Bildiri bagligs, 6zeti ve anahtar kelimeler bildiri 6zetinde hem In-
gilizce hem de Tiirkge olarak belirtilmelidir.

2. Bildiri Ozeti

Bildiriler 500-1000 kelimeden olusan Tiirke ve Ingilizce dzet
béliimlerini igermelidir. Ingilizce sunum yapacaklar dnce Ingilizce,
sonra Tiirkge 6zet yazmalidur.

3. Anahtar Kelimeler

Hem Tiirkce hem de Ingilizce 6zet boliimlerinin altina en fazla §
anahtar kelime yazilmalidir.

4. Dil

Bildiri kitabinin yayin dili Tiirkge ve Ingilizcedir. Ingilizce bildi-
ri gonderen yazarlarin tam metin bildirileri 1ngi1izce olarak yaynla-

nacaktir.
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S. Yazim Kurallar1

¢  Times New Roman stili,

e Anametin yazi boyutu 12,

e Dipnot yazi boyutu 10,

o 1.5 satir aras1 bosluk,

e Kisaltmalarda nokta isaretleri kullanilmamalidir,

o Igindekiler ve Kisaltmalar béliimlerine yer verilmemelidir.
6. AtfYontemi

Atif yontemi ve kaynakea olarak Chicago Manual Styles (16.
veya 17. editions) kullanilacaktir.

Tam metin bildiriler icin Ibn Haldun Caligmalar1 Dergisi'nin ya-

zim kurallar1 uygulanacaktir (Bkz. https://journal.ihu.edu.tr/index.

php/ihul/about/submissions).
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SEMPOZYUM ACILIS KONUSMALARI

L. Prof. Dr. Ali Yesilirmak
Ibn Haldun Universitesi Rektor Yardimeis

Uyusmazlik Coziimii Uygulama ve Arastirma Merkezi Mudiirii

I1. Cagdas Ozer
Adalet Bakanlig1 Arabuluculuk Daire Bagkani






Prof. Dr. Ali Yegilirmak*

Tesekkiir ederim. Degerli arabuluculuk dostlari, 4 y1l sonra Ara-
buluculuk Daire Bagkanhg; ile ikincisini diizenledigimiz bu toplanti-

ya hos geldiniz.

Sempozyumdaki tiim tebligler ¢ift kor hakem denetiminden ge-
cirilerek kabul edilmistir. Sempozyum Diizenleme Kurulu ve Bilim
Kurulu'nda yer alan hocalarimiza bu vesileyle tegekkiir ederiz. Onii-
miizdeki 2 giin boyunca 12 oturumda 29 teblig dinleyecegiz. Tiim
teblig sahiplerine ve oturum bagkanlarina Universitemiz ve Diizenle-

me Kurulu adina tegekkiir ederiz.

UCAM ile ilgili birkag hususu bu vesileyle sizlerle paylagmak is-
terim. Halihazirda Merkez’imiz biinyesinde “Akran Arabuluculuk’,
“Kurum I¢i Arabuluculuk ve “Kampiis Arabuluculugu’na yénelik
projeler yuritiilmekte olup, proje aragtirmacilarmiz bu konularda da
teblig sunacaklardir. 23 Aralik 2023’te Akran-Der ve Aile Arabulucu-
lugu Dernegi is birligi ile gergeklestirdigimiz “Akran ve Aile Arabulu-

culugu” seminerinin kitabi halihazirda dizgi siirecinde.

Bahsettigimiz projelerimiz kapsaminda kampiisiimiizde ortaya
ctkacak 6grenci uyusmazliklarinin ¢6ziimiinde gorev alacak arabulu-
cularimiz egitimlerini tamamladilar. Gegtigimiz hafta i¢inde de Ba-
saksehir ilcesinde 3 lisemizde akran arabuluculuga iliskin farkindalik
semineri diizenledik. Akran arabuluculuk konusundaki ¢aligmalari-

mizda Egitim Bilimleri Fakiiltesinden destek aliyoruz. Haziran ay1

*  Ibn Haldun Universitesi Rektér Yardimcisy, Uyusmazlik Coziimii Uygulama ve Aras-
tirma Merkezi Midiri
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icerisinde de kurum i¢i arabuluculuk konusunda bir ¢aligtay diizenle-
meyi planlamaktayiz. Son olarak, yukaridaki bahsettigim konularda
Hukuk Fakiiltesi lisans 6grencilerimizden Meryem Diindar ve Cig-
dem kiyak yarin teblig sunacaklar. Bu tebliglerinin TUBITAK tara-

findan desteklendigini yine sizlerle paylasmak isterim.

Bu sempozyumumuzda amag sorunlari tespit etmek ¢6ziim 6ne-
rileri soylemek, kisaca kaliteyi artirmak. 4 sene 6nce de benzer sekil-
de arabuluculukta kalitenin artmasinin son derece 6nemli oldugunu
soyledigimi hatirliyorum. Bu hedef degismedi, degismeyecek! Ku-
rumlarin kalitesini mutlaka artirmamiz igleyisini gelistirmemiz gere-

kiyor. Bu sempozyumun da bu ise yarayacagini umut ediyorum.

Simdi ilk oturumu yonetmesi ve agilig konugmasi yapmasi icin
s6zii arabuluculuk daire bagkanimiz Sayin Gagdas Ozer’e birakiyo-

ruam.

Buyurun Bagkanim.



Sempozyum Acilis Konusmalar

Cagdas Ozer*

Tesekkiir ederim Sayin Hocam, ¢ok sag olun. Bu vesileyle siz-
lere de ben tesekkiir ediyorum. Tegekkiirti bir borg biliyorum. Ara-
buluculukla ilgili bu giizel bir program yaptigimiz igin arabuluculuk
kurumunun daha fazla kisiye ulagmasi, daha fazla kitlelere ulagmasi
agisindan vermis oldugunuz emegi de biliyoruz. Bu programi da ger-
ceklestiren kiymetli hocalarimiza da yine emekleri igin tesekkiir edi-
yorum. Bizi dinleyen tiim meslektaglarimizi ve vatandaglarimizi da

saygtyla selamliyorum.

Arabulucunun Gelecegi sempozyumu hakkinda konusurken,
gegmisine de bir gdz atmamiz gerekmektedir. Ulkemizde arabulucu-
luk uygulamasi, bildiginiz tizere, 2013 yilinin Kasim ayinda baglamis-
tir. Kanun, 2013 yilinin Haziran ayinda yuriarlige girmis olsa da, ilk
arabulucunun sicile kayd1 ve dolayisiyla ilk arabuluculuk deneyimi-
miz Kasim 2013’te gergeklesmistir. Bu 11 yillik siiregte, birgok fark-
Ii uyusmazlikta bagarih arabuluculuk érneklerine tanik olduk. Orne-
gin, birkag giin 6nce Konya'da, 40 yillik bir tasinmaz uyusmazhginin
arabuluculuk yoluyla ¢oziilldugiint gordiik. Bu siiregte edindigimiz
tecriibeler olduk¢a degerlidir. Arabuluculuk uygulamasinin kalitesi-
nin artirilmasi hususunda hocamla tamamen ayni fikirdeyim. Arabu-
luculuk siirecinde taraflarin bir araya getirilmesi ve onlar i¢in saglik-
Ii miizakere ortamlarinin olusturulmasi, arabuluculugun kalitesinin

yiikseltilmesi agisindan son derece 6nemlidir.

Arabuluculugun varlik sebebine de deginmek istiyorum. Ulke-
mizde her yil yaklagik 3,5 milyon hukuk uyusmazhig yargi makamla-
11 6niine tagimnmaktadir. Bu denli yiiksek sayida hukuk uyusmazliginin
oldugu bir ortamda, vatandaglarimiza klasik yargi ya da devlet yarg:-

s1 disinda bir uyusmazlik ¢6ziim yonteminin var oldugunu belirtmek

*  Adalet Bakanlig1 Arabuluculuk Daire Bagkani.
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biiyitk 6nem tagimaktadir. Elbette, uyusmazliklar klasik yargida, dev-
let yargisinda ¢6ziilebilir, ancak arabuluculuk gibi alternatif bir ¢6ziim
yolu da mevcuttur. Bu yontem, vatandaglarimiza bir segenek sunarak,

uyusmazliklarini bariscil bir sekilde ¢6zme imkéani saglamaktadir.

Arabuluculuk, 11 yillik tecriibelerimizden de anlagilacag tizere,
husumetleri ortadan kaldiran ve taraflar1 bir masa etrafinda oturup
konusarak, iletisim kurarak, birbirlerini anlayarak uyusmazliklarin
¢ozmeye tesvik eden bir yoldur. Vatandaslarimiza, “Evet, devlet yar-
gistyla uyusmazhiklarimizi ¢6zebilirsiniz, ancak arabuluculuk yoluyla
da ¢ozmeyi deneyebilirsiniz” demekteyiz. Bu yol, ¢atigmalar1 azaltan
ve taraflarin uyusmazliklarinin kokenine inerek, nereden nereye gel-
diklerini anlamalarini saglayan bir yontemdir. 11 yillik tecriibeleri-
mizde, arabuluculuk yoluyla ¢6ziilen uyusmazliklarda husumetlerin
ortadan kalktigin1 gormekteyiz. Bu nedenle, arabuluculugu, vatan-
daglarimiza sunulan 6nemli bir alternatif ¢6ziim yolu olarak deger-

lendirmekteyiz.

Tabii ki, 11 yillik tecritbemiz 2013 yilinda ihtiyari arabuluculuk
stireciyle bagladi. Bu siireg, 2018 yilina kadar devam etti ve ardindan
dava sart1 arabuluculuk hukuk sistemimize girdi. Dava sart1 arabulu-
culugu son derece 6nemsiyorum. Bu siireci bir esik olarak degerlen-
diriyorum. Neden mi? Ciinki dava agmadan 6nce arabuluculuk ku-
rumuna bagvuru zorunlulugu getirilmesi, arabuluculuk uygulamasini
hizla yayginlastirdi. Bu siireg, topluma arabuluculugu tanitarak, he-
men hemen her aileye ulastirdi ve arabuluculugu aile ortamlarinda
sohbet konusu haline getirdi. Boylece arabuluculuk, bir kurum ola-

rak daha da giiglendi.

Dava sart1 arabuluculuk, bir kamu spotu gérevi gordiigii igin bu
uygulamay1 6nemsiyoruz. 2018 yilina kadar ihtiyari olarak var olan

arabuluculuk, bu zorunluluk sayesinde hizl bir sekilde artis gosterdi.
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Bunedenle, dava sart1 arabuluculuk, arabuluculuk uygulamasinin yay-
ginlasmasinda ve toplumun bu kurumu daha iyi tanimasinda bir loko-
motif gorevi iistlendi. Arabuluculugun ileriye gitmesi ve bilinirliginin

artmasi agisindan bu uygulamayi son derece degerli buluyorum.

Bugiine kadar, arabuluculuk sayesinde bir¢ok giizel uyusmaz-
lik ¢6ziim 6rnegi ve tecriibe edindik. Bundan sonra, arabuluculugun
daha iyi nasil uygulanabilecegini ve daha iyiye nasil ulagilabilecegi-
mizi tartiymak 6nemli. Bugiin ve yarin, arabuluculuga iligkin gesitli
sunumlar olacak. Bu sunumlar arasinda iyi uygulama 6rnekleri, dava
sarty, etik kurallar gibi birgok konu baghg yer alacak. Hocalarimizin

bilgi birikimlerini dinleyecek ve bu tecriibelerden faydalanacagz.

Sozlerimi fazla uzatmak istemiyorum. Cok degerli ve giizel su-
numlar var. Meslektaglarimin zamanini almak istemem. Saygideger
Rektor Yardimcimiz Prof. Dr. Ali Yesilirmak’a, Dog. Dr. Yeliz Bozkurt
Giimriik¢iioglu'na ve diger hocalarimiza, bu programi diizenleyen
Ibn Haldun Universitesine tesekkiir ediyorum. Emekleri igin siik-

ranlarimi sunuyorum. Herkese saygilarimi sunuyorum.
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Arabuluculukta Anlagilan Hususlar Hakkinda
Dava A¢gma Yasaginin Sinirlari ve Sonuglar:

Dog. Dr. Cigdem YAZICT*

Arabuluculuk siireci sonunda taraflarca anlagmaya varilmasi halin-

de arabuluculuk siireci sona erer (HUAK m.17, 1/a; HUAKY m.20,
1/a). Taraflar, siirece dahil ettikleri uyusmazlik konularryla ilgili olarak

anlagmaya vardiklarinda anlagmanin igerigini, ayrica diizenleyecekle-

ri bir anlagma belgesine baglayabilirse de bu zorunlu degildir. Taraflar-

ca anlagilan hususlar hakkinda anlagma belgesi diizenlenirse bu belge

taraflar ve arabulucu tarafindan imzalanir (HUAK m.18, I; Yon. m.21,

1). S6z konusu anlagma belgesinin hukuki niteligi bakimindan dokt-

rinde farkli goriisler ileri siirilmistir'. Bu anlagma belgesinin ilim ni-

*

Mef Universitesi Hukuk Fakiiltesi Medeni Ustl ve Icra iflas Hukuku Anabilim Dali
Ogretim Uyesi ORCID: 0000-0002-0989-8879.

Tanrwer'e gore, bu anlagma resmi bir kimligi bulunmayan arabulucu 6niinde ger-
ceklesmistir ve taraflarin, karsilikli olarak 6diinler vermek suretiyle gerceklestirmis
olduklar: bir uzlaginin iiriiniidiir; genelde mahkeme dig1 sulh niteligindedir (Tanri-
ver, s. 134). Ayni goriiste bkz. Yildirim, s.139-140; Diir, s. 65. Kar, bu sdzlesmenin
genellikle sulh sozlesmesi oldugunu bazen yenileme ya da ibra s6zlesmesi kimligi
de kazanabilecegi goriisiindedir (Kar, s. 455). Taspolat Tugsavul ise, anlagmayt, sulh
benzeri bir sdzlesme olarak nitelendirmektedir (Tagpolat Tugsavul, s. 346). Akkan’a
gore arabuluculuk faaliyeti sonunda varilan anlagma, mahkeme dig1 sulh ve mahkeme
ici sulh ile sartlar1 ve sonuglar1 bakimindan farkli olup, dava agma yasag: da dikkate
alindiginda, ister dava agilmadan 6nce uyusmazhk anlagma ile sonuglansin, isterse
dava agildiktan sonra bagvurulan arabuluculuk siireci sonunda anlagmaya varilsin,
her iki durumda da tizerinde anlagilan hususlarda dava agma yasag: sebebiyle mah-
keme davay1 dava sart1 yoklugundan ustlden reddetmelidir (Akkan, s. 20). Arabu-
luculuk Daire Bagkanhg tarafindan kaynak olarak gosterilen is hukukunda uzman
arabuluculuk egitimi kaynak kitab1 yazarlarina gore ise anlagma belgesi, igerigine
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teliginde olup olmadiginin ise gesitli ihtimallere gore degerlendirilmesi
gerekir. Kanunlarda icra edilebilirlik serhi alinmasinin zorunlu kilindi-
g1 haller harig, taraflar ve avukatlariyla arabulucunun birlikte imzalamig
olduklar1 anlagma belgesi ilam niteliginde belge sayilir (HUAK m.18,
IV; Yon. m.21, VI). Buna karsilik, sadece taraflarla arabulucunun bir-
likte imzalamig olduklar1 anlagma belgesi veya sadece taraflardan bi-
risinin avukatinin imzasini tagiyan anlagma belgesinin ilam niteligin-
de sayilmas igin gorevli mahkemeden, icra edilebilirligine iliskin bir
serh alinmasi gerekir (HUAK m.18, 11, son c.). Ticari uyusmazliklar
bakimindan ise avukatlar ile arabulucunun birlikte imzaladiklar1 anlas-
ma belgesinin icra edilebilirlik serhi aranmaksizin ilam niteliginde bel-
ge sayilacagi kabul edilmistir (HUAK m. 18/4). Arabuluculuk siireci
sonunda bir anlagma belgesi diizenlenmemigse, arabulucu tarafindan
hazirlanan son tutanakta taraflarca tizerinde anlagilan hususlar belirtil-

mek suretiyle arabuluculuk siireci sona erdirilir.

7036 sayii Kanun'la Hukuk Uyusmazliklarinda Arabulucu-
luk Kanunu'na eklenen diizenleme geregi arabuluculuk faaliyeti so-
nunda anlagmaya varilan hususlar hakkinda taraflarca dava agilamaz
(HUAK m. 18/5)>. Arabuluculuk siirecine ihtiyari ya da zorunlu ola-

gore tipik bir s6zlesme olabilecegi gibi atipik bir s6zlesme de olabileceginden arabu-
luculuk anlagma belgesinin, dogrudan bir s6zlesme tipi kapsaminda simiflandirilmas:
olanakli degildir (Bozkurt Giimriik¢iioglu Y./Civan E./Manav Ozdemir E./Savas
Kutsal B./Evcimen A., s. 296-297). Kiyak ise anlagma belgesinin yenileme szlesme-
leri ile sulh s6zlegsmeleri ekseninde sekillenen kendine 6zgii bir s6zlesme niteliginde
oldugunu ileri siirmiistiir (Kryak, Dava Agma Yasag, Lexpera Blog).

2 Budiizenleme hem igerik hem de kanun teknigi bakimindan doktrinde elestirilmistir.
Ozekes/Atali, dava agma yasagina iliskin bu diizenlemenin ifade, igerik ve sonuglari
bakimindan sorunlu oldugunu, anlagilan hususlarin dava siirecini tamamen ortadan
kaldirip kaldirmayacag sorusunun sorulmasi gerektigini, bunun bir dava sart1 olup
olmadiginin belli olmadigini, dava sart1 ise neden agik¢a diizenlenmedigini, dava sart1
degilse bu yasaga uyulmamasi sonucunda mahkemece nasil bir karar verileceginin
belli olmadigny, “dava agilamaz” ifadesinin ustil hukuku agisindan anlamli ve sonucu
olan bir ifade olmadigini, bu diizenlemenin yeni sorunlara, dava ve islere sebep ola-
cagini, dava agilamaz denilerek ustil hukuku ve maddi hukuk bakimindan dava agil-
masina engel olunamayacagini belirtmektedirler (Ozekes/Ataly, s. 105 vd.). Benzer
sekilde bunun temenni hitkmii bile sayilamayacak bir diizenleme oldugu, hukuki bir
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rak bagvurulmus olmasi veya anlagma belgesinin ilim niteliginde sa-
yilip sayilmamasi s6z konusu hitkmiin uygulama alani bulmasi baki-
mindan bir fark yaratmayacaktir’. Kanun'un gerekgesinde dava agma
yasag1 olan ifade edilen bu diizenlemenin 6ncelikle siirlarinin be-
lirlenmesi gerekmektedir. Bu yasagin ardina sigiilarak, uygulama-
da 6zellikle is akdinin sona erdirilmesinde taraflar arasinda bir ihtilaf
olmadig1 ve dolayisiyla bir arabuluculuk faaliyeti de yiurttilmedigi
halde, anlagma belgesi diizenlendigi ve bu belgenin arabulucu ve ta-
raflarca imza altina alindig1 Bolge Adliye Mahkemesi ve Yargitay Ka-
rarlarina konu olmustur®. Bu ¢alismada dava agma yasaginin sinirlari
belirlenirken 6zellikle Bolge Adliye Mahkemesi ve Yargitay kararlari-
na konu olan ustliine uygun bir arabuluculuk siirecinin yiiriitilme-
digi diger bir ifadeyle goriiniirde bir arabuluculuk anlagma belgesinin
oldugu ancak gercekte bir arabuluculuk siireci isletilmedigi icin “ge-
gerli” bir arabuluculuk anlagma belgesinin olmadig 6rneklerden s6z

edilecektir’. Davacinin dava agma yasag ile bagli olmadigi boyle du-

anlami ve sonucunun olmayacagy, ustl hukuku bakimindan da sonu¢ dogurmayacag:
da belirtilmektedir (Ekmekgi/Ozekes/Atal1/Seven, s. 113 vd.). Ozmumcu’ya gore
ise dava agma yasagina iligkin bu diizenleme, adalete erisim ve hak arama 6zgiirli-
giine getirilmis 6nemli bir engeldir (Ozmumcu, s. 837). Akkan’a gére ise bu yasak
hukuki yarar yoklugunun 6zel gériiniimii olup hakimin bu davay: 6zel dava sart1 olan
dava agma yasag1 sebebiyle davay1 ustilden reddetmesi gerekir (Akkan, s. 10).

3 Arabuluculugun taraflarin anlagmasi nedeniyle sona ermesi disginda kalan ve arabulu-
culugu sona erdiren tiim hallerde, taraflarin anlagmamus sayilacag: ve anlasmama son
tutanag diizenlenecektir (HUAKY m. 25/6).

9.HD, 31.10.2022, 11077/13780 (Lexpera).

“...Bu nedenle, dava tarihi itibariyle taraflar arasinda 6325 sayili Kanun hitkiimle-
ri dikkate alindiginda, yapilan islemler gegerli ihtiyari arabuluculuk faaliyeti olarak
nitelendirilemez. Mevzuat hitkiimleri gercevesinde usuliine uygun, gegerli bir tuta-
nak diizenlenmedigi ve dava tarihi itibari ile zorunlu arabuluculuk sartinin yiirirlige
girdigi de dikkate alinarak, davaya konu is sozlesmesinin feshinin gecersizligi ve ise
iade talebi yoniinden isin esasina girilerek sonuca gidilmesi gerekirken, hukuken ge-
gerli bir anlagmanin varlig: kabul edilerek ‘arabuluculuk faaliyeti sonunda anlagmaya
varilan konularda dava agilamayacag)’ yoniindeki gerekgeyle davanin reddine karar
verilmesinin dosya kapsamina uygun olmadig: anlagilmistir” Istanbul BAM 41. HD,
09.02.2023, 2346/107 (Lexpera). “Arabulucu dniinde yapilan anlagmada ibraya ilis-
kin 6098 sayil Tirk Borglar Kanunu'nun 420. maddesinin uygulanmasi miimkiin
degildir. Aksi kabulde arabulucu éniinde taraflarin anlagmasi imkansiz hale gelir. Ni-
tekim 6325 sayili Kanunun 18/5 madde hiikmiinde arabuluculuk faaliyeti sonunda
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rumlarda nasil bir yola bagvurmasi gerektigi tizerinde de durulacak-
tir. Bu baglamda 6nce arabuluculuk anlagma belgesinin gecersizligi
i¢in ayr1 bir dava agilip bu davanin sonucuna gére ardindan asil hakla
ilgili dava m1 agilmali, yoksa dogrudan asil hakla ilgili dava acilip an-
lagma belgesinin gegersizligi 6n sorun yapilarak mi asil hak konusu
incelenmelidir sorusuna cevap aranacaktir. Arabuluculuk siireci so-
nunda diizenlenen anlagma belgesinin irade fesadi nedeniyle iptali
de dava agma yasag1 sinirlar1 bakimindan ayrica degerlendirilecektir®.
Nitekim 6zellikle isci igveren uyusmazlhiklar1 bakimindan irade fesad:
sebebiyle arabuluculuk anlagmasinin iptali talebi Yargitay kararlari-
na da konu olmustur’. Ancak dava agma yasag1 kapsamina girmeyen
haller gecersizlik ve irade fesadi ile sinirli olmayip, anlagma belgesinin

sahteligine dayali olarak da dava agilabilecektir.

Dava agma yasag1 kapsamindaki hususlarda dava agilmasi du-
rumunda nasil bir yol izlenmesi gerektigi Kanun'da diizenlenmemis

olup?®, hikimin nasil bir karar vermesi gerektigi bakimindan doktrin-

anlagmaya varilmasi halinde, tizerinde anlagilan hususlar hakkinda taraflarca dava
agilamayacag 6ngorilmis olup, buna gore ibraya iliskin diizenlemelerden hareketle
arabuluculuk anlagma tutanaginin gegerliligi degerlendirilemez” 9. HD, 07.02.2022,
436/1380 (Lexpera). Arabuluculuk anlagma belgelerinin gegersizligi ve iptali hak-
kinda bkz. Bozkurt Giimriik¢iioglu Y./ Civan E./Manav Ozdemir E./Savas Kutsal
B./Evcimen A, s. 299-300.

6 Asin yararlanmanin s6z konusu olabilecegi durumlarda, zarar géren konumunda
olan tarafin (8rn. igcinin), profesyonel bir yardim almasini énermesinin arabulucu-
nun muhtemel sorumlulugunu ortadan kaldirabilecek nitelikte oldugu hakkinda bkz.
Bozkurt Giimriik¢iioglu Y./Civan E./Manav Ozdemir E./Savas Kutsal B./Evci-
men A, s. 300.

7 9.HD, 7.12.2021, 5860/16271, (Lexpera); 9. HD., 3.11.2020, 5958/14477. Ayrin-
tili bilgi icin ayrica bkz. Keser H., Is Uyusmazliklarinda Thtiyari/Zorunlu Arabulu-
culuk Faaliyeti Sonucu Yapilan Anlagmalarin Agir1 Yararlanma ve Irade Bozukluklar:
Sebebiyle Gegersiz Sayilmalar1 Hallerine Iliskin Bir Degerlendirme, Legal Is Hukuku
ve Sosyal Giivenlik Hukuku Dergisi, C. 18, S. 70, 2021, 526-531; Kayirgan H., Is
Uyusmazliklarinda Arabuluculuk Anlagma Tutanaklarinin Irade Fesadi Baglaminda
Degerlendirilmesi, Arabuluculugun Gelecegi Sempozyumu, (Ed. Yesilirmak A./Boz-
kurt Giimriik¢iioglu Y./Yakacak G. A./Kafali O.F.) Bildiri Tam Metin Kitab1 - 14
Kasim 2020, Istanbul 2021, 68-73.

8 Dava agma yasag gibi ¢ok 6nemli sonuglar doguran bir konunun, ayrintrya girilmeksi-
zin ¢ok kisa bir gekilde diizenlenmesinin yerinde olmadig1 hakkinda bkz. Akkan, s. 3.
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de farkli goriigler ileri stiriilmiistiir. Bir goriise gore bu diizenleme 6zel
bir dava sart1 niteliginde olup, temelinde hukuki yarar bulunmaktadir
dava agilmasinda hukuki yararin bulunmas: seklinde somutlasan ge-
nel dava sartinin gergeklesmemesinin 6zel bir yansimasi olup, anlag-
ma kapsamindaki hususlarda dava agilmas: halinde, mahkemece, bu
davanin, dava sart1 yoklugundan ustlden reddedilmesi gerekmekte-
dir’. Bu goriis bir dava sartinin irade bozuklugu hallerinden birisine
yahut gabine dayanarak etkisiz kilinmasinin hukuken miimkiin olma-
dig1 gerekgesiyle elestirilmis, ilim niteliginde belge kimligi kazanma-
mis olan anlagma belgesinin kapsamina giren hususlar hakkinda mah-
kemede dava agilmasi halinde, hukuka aykirilik tagisa bile, Anayasa
Mahkemesince hakkinda iptal karari verilinceye kadar halé ytirtrla-
giinii koruyan 6zel bir yasal diizenlemenin varlig1 nedeniyle (HUAK
m.18, V), tipki mahkeme ici sulhlerde oldugu gibi, mahkemece, dava-
nin konusuz kalmas: sebebiyle esas hakkinda karar verilmesine yer ol-
madi@ karar verilmesi gerektigi (HMK m.315, 1); ilim niteliginde
belge kimligi kazanmis olan anlagma belgelerine dayanarak dava agi-
lamamasinin sebebinin ise alacagin, ilim niteliginde belgeye bagh bu-
lunmasi nedeniyle dava agilmasinda hukuki yararin mevcut olmadig:
ve ayrica bir yasal diizenleme getirilmesine ihtiyag olmadig: ileri sii-
rilmustir'. Doktrindeki bu gorisler ve uygulamada mahkemelerin
kararlar1 degerlendirilerek dava agma yasagina ragmen dava agilma-
st halinde mahkemenin davanin ustilden reddine mi, dava agilmasina
yer olmadigina mu yoksa dava hakki bulunmadigindan davanin esas-

tan reddine mi karar vermesi gerektigi degerlendirilecektir.

Anahtar kelimeler: Arabuluculuk, arabuluculuk anlagma belge-
si, dava agma yasag}, anlasma belgesinin iptali, anlagma belgesinin ge-

gersizligi.

9 Akkan, s.20.
10 Tanriver, s.139-140.






The Limits and Consequences of the
Prohibition on Filing a Lawsuit Regarding
Matters Agreed Upon in Mediation

At the end of the mediation process, if the parties reach an agree-
ment, the mediation process ends (Turkish Law on Mediation in
Civil Disputes, Article 17, 1/a; Turkish Law on Mediation in Admin-
istrative Disputes, Article 20, 1/a). Although the parties may bind
the agreement reached on the disputed issues they have included in
the process and may also prepare a separate agreement document,
this is not mandatory. If an agreement document is prepared regard-
ing the issues agreed upon by the parties, this document is signed
by the parties and the mediator (Turkish Law on Mediation in Civ-
il Disputes, Article 18, I; Directive, Article 21, 1). Different views
have been put forward in the doctrine regarding the legal nature of
this agreement. It should be evaluated whether this agreement is in
the nature of a court decision according to various possibilities. Ex-
cept for cases where obtaining an enforceability clause is mandato-
ry in the laws, the agreement signed jointly by the parties, their law-
yers, and the mediator is considered a document with the nature of
a court decision (Turkish Law on Mediation in Civil Disputes, Ar-
ticle 18, IV; Directive, Article 21, VI). On the other hand, in order
for an agreement signed jointly by only the parties and the media-
tor or bearing only the signature of one party’s lawyer to be consid-
ered as having the nature of a court decision, an enforceability clause
must be obtained from the competent court (Turkish Law on Medi-

ation in Civil Disputes, Article 18, II, last paragraph). It is accepted
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that an agreement signed jointly by lawyers and the mediator will be
considered a document with the nature of a court decision without
the need for an enforceability clause in commercial disputes (Turk-
ish Law on Mediation in Civil Disputes, Article 18/ 4).If no agree-
ment document is prepared at the end of the mediation process, the
mediation process is terminated by specifying the issues agreed upon

by the parties in the final report prepared by the mediator.

According to the regulation added to the Law on Mediation in
Civil Disputes by Law No. 7036, no lawsuit can be filed by the parties
regarding the matters agreed upon at the end of the mediation (Turk-
ish Law on Mediation in Civil Disputes, Article 18/5). Whether the
mediation process is initiated voluntarily or mandatorily, or whether
the agreement is considered as having the nature of a court decision,
will not make a difference in the application of this provision. It is nec-
essary, first of all, to determine the limits of this prohibition, which is
stated to be a prohibition on filing a lawsuit in the justification of the
Law. This prohibition has been the subject of decisions of Region-
al Courts of Appeal and the Court of Cassation, where it has been in-
voked to assert that there is no dispute between the parties, especially
in cases where there is no mediation process and therefore no medi-
ation activity has been conducted, although an agreement document

has been prepared and signed by the mediator and the parties.

In this study, while determining the limits of the prohibition on
filing a lawsuit, examples will be mentioned where there is no “valid”
agreement document because a proper mediation process was not
conducted in reality, which was the subject of decisions of Region-
al Courts of Appeal and the Court of Cassation. The prohibition
on filing a lawsuit does not bind the plaintiff, so it will be discussed
how the plaintiff should proceed in such cases. In this context, it will

be investigated whether a separate lawsuit should be filed for the
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invalidity of the mediation agreement document, and then, based on
the result of this lawsuit, should the main lawsuit be filed regarding
the main right, or should the main lawsuit be filed directly, and the
invalidity of the agreement document be considered as a preliminary
issue? The annulment of the agreement document due to the invalid-
ity of the will expressed in it will also be separately evaluated within
the limits of the prohibition on filing a lawsuit. Indeed, especially in
disputes between employees and employers, the request for the an-
nulment of the mediation agreement due to the invalidity of the will

has been the subject of Court of Cassation decisions.

The Law does not regulate how to proceed if a lawsuit is filed
regarding the matters covered by the prohibition on filing a lawsuit,
and there are different opinions in doctrine regarding how the judge
should decide. According to one view, this regulation is a special pro-
cedural requirement, and there is a legal interest underlying, and if a
lawsuit is filed regarding the matters covered by the agreement, the
court must dismiss this lawsuit due to the absence of a procedural
requirement. This view has been criticized on the grounds that it is
not legally possible to nullify a legal requirement based on one of the
defects of will, and in cases where a lawsuit is filed in court regard-
ing the matters covered by an agreement document that has not ac-
quired the identity of a court decision. Even if it is illegal, there is still
a special legal regulation in force until it is annulled by the Constitu-
tional Court (Turkish Law on Mediation in Civil Disputes, Article
18, V). Just as in-court settlements, the court must issue a decision
of “there is no need for a decision on the merits” due to the lawsuit
becoming void (Turkish Civil Procedure Law, Article 315, 1); it has
been argued that the reason for not being able to file a lawsuit based
on an agreement document that has acquired the identity of a court
decision is that there is no legal interest in filing a lawsuit due to the

claim being dependent on a document with the identity of a court
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decision, and there is no need for a separate legal regulation. In evalu-
ating the opinions in doctrine and the decisions of courts in practice,
it will be considered whether, despite the prohibition on filing a law-
suit, the court should decide to dismiss the lawsuit due to procedural
reasons, to rule that there is no place for the lawsuit, or to dismiss the

lawsuit on the merits due to the absence of a right to sue.

Keywords: Mediation, mediation agreement document, prohi-
bition on filing a lawsuit, annulment of the agreement document, in-

validity of the agreement document.
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Giincel Gelismeler Isiginda
Arabuluculukta Icra Edilebilirlik Serhi
(“Zorunlu Icra Edilebilirlik” Kavrami)

Dog. Dr. Melis TASPOLAT TUGSAVUL*

Hukuk Uyusmazliklarinda Arabuluculuk Kanunu yirirlage gir-
dikten ve arabuluculuk uygulamalarindan sonra gerek Kanun met-
ninde gerekse 6zel Kanunlarda arabuluculuga iligkin bir¢ok degi-
siklik yapilmistir. Bu degisikliklerin en 6nemli unsuru ise zorunlu
arabuluculugun uygulama alaninin genisletilmesi olmustur. Nitekim
Tiirk Hukuk Sistemi’ne ilk defa 12.10.2017 tarihli 7036 sayili Is Mah-
kemeleri Kanunu md. 3 diizenlemesi ile kanuna, bireysel ve toplu is
sozlesmelerine dayanan igveren veya isci alacagi ve tazminati ile ise
iade talebiyle agilan davalarda arabuluculuk dava sarti olarak getiril-
mistir. Yine 06.12.2018 tarihli 715$ sayili Abonelik S6zlesmesinden
Kaynaklanan Para Alacaklarina iligkin Takibin Baglatilmas: ve Ustlu
Hakkinda Kanun ‘un 20. Maddesi ile 13/1/2011tarihli ve 6102 sa-
yili Tirk Ticaret Kanunu'nun § inci maddesinde diizenleme yap:-
larak, konusu bir miktar paranin 6denmesi olan alacak ve tazminat
talepleri hakkindaki ticari davalarda arabuluculuk dava sart1 olarak
diizenlenmigtir. Ayrica ayn1 Kanun'un 22. Maddesi ile 7/6/2012ta-
rihli ve 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu

*  Bahgesehir Universitesi Medeni Ustil ve Icra Iflas Hukuku Anabilim Dali Ogretim
Uyesi, ORCID: 0000-0001-7145-1990.
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md. 3/I'e “dava sarti olarak arabuluculuga iliskin 18/A maddesi hiikmii
saklidir.” ibaresi eklenmis ve md. 23 ile de 6325 sayili Kanuna Dor-
diincii Bolimden sonra gelmek tizere “Dava Sarti Olarak Arabulucu-
luk” bashgiyla Besinci Bolim eklenmistir. 7251 sayili Kanun madde
59 ile 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun'a 73/A
maddesi eklenerek anilan maddede diizenlenen istisnalar harig tiike-
tici mahkemelerinde goriilen uyusmazliklarda dava agilmadan 6nce

arabulucuya bagvurulmus olmasi dava sart1 hiline getirilmistir.

Son olarak ise; 7445 sayili Icra ve Iflas Kanunu ile Bazi Kanun-
larda Degisiklik Yapilmasina Dair Kanun' ile bu konuda degisiklik-
ler yapilmugtir. Bundan bagka 7442 sayili Orman Kanunu ve Baz1 Ka-
nunlarda Degisiklik Yapilmasina Dair Kanun® ile yeni bir dava sart1

arabuluculuk alan1 daha getirilmistir.

Teblig konumuz bakimindan 6ncelikle belirtilmesi gereken ilk
husus; 744S$ sayili Kanun ile kira iliskisinden kaynaklanan uyusmaz-
liklar, taginir ve tasinmazlarin paylastirilmasi ve ortakligin giderilme-
sinden kaynakli uyusmazliklar, kat miilkiyetinden kaynaklanan uyus-
mazliklar, komgu hakkiyla ilgili uyusmazliklar olmak tizere dort yeni
zorunlu arabuluculuk alaninin eklenmesidir (md.18B). Belirtilme-
si gereken diger husus ise; tasinmazin devrine veya taginmaz {izerin-
de sinirh ayni hak kurulmasina iligkin uyusmazliklarda arabulucu-
luk ustliiniin diizenlenmis olmasidir (md.17B). Béylece taginmazin
devrine veya taginmaz tizerinde sinirl ayni hak kurulmasina iligkin
uyusmazhklarin taraflarin tizerinde serbestce tasarruf edebilecegi
uyusmazliklardan oldugu ve bu uyusmazliklarin ihtiyari arabulucu-
luga elverisli oldugu agikga hiikiim altina alinmustir. Bir bagka ifade
ile; arabuluculuga elverisliligin kapsaminin kanun hitkmii ile genis-

letildigini s6ylemek miimkiindiir. Zorunlu arabuluculugun mevcut

1 Kabul tarihi: 28.03.2023, RG:T.05.04.2023, S.32154.
2 Kabul tarihi: 23.03.2023, RG: T. 05.04.2023, S$.32154.
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oldugu dort yeni alana iliskin arabuluculuk anlagma belgesinin tagin-
mazla ilgili olarak kanunlarda yer alan sinirlamalar ile ustl ve esaslarin
gozetilmek suretiyle diizenlenecegi belirtilmistir (HUAK m. 18 B/
IT). Madde gerekgesinde bu hiikiimlerle taginmaz hukukuna iligkin
hukuki rejimin korunmasi ve muhtemel hak kayiplarinin 6nlenmesi
amaglandig1 belirtilmektedir. Dolayisiyla anlagma belgesi hazirlanur-
ken taginmazlara iliskin olarak 6zel kanunlarla konulan sinirlamala-
ra ve emredici hitkiimlere riayet edilmesi gerekecektir. Yine arabulu-
culuk siireci sonunda taraflarin anlagmasi halinde anlagma belgesinin
taginmazin devri veya taginmaz tizerinde sinirl ayni hak kurulmasiyla
ilgili olarak kanunlarda yer alan sinirlamalar ile ustil ve esaslar gozetil-

mek suretiyle diizenlenecegi ongériilmiistiir (md.17B/11I).

Kanaatimizce belirtilen diizenlemeler uyarinca arabuluculuk ku-
rumuna iligkin “zorunlu icra edilebilirlik serhi” olarak nitelendirilebile-
cek bir kavram ortaya ¢ikmistir. Zira tasinmazin devrine veya tasginmaz
tizerinde sinirli ayni hak kurulmasina iligkin uyusmazliklarda kanun-
larda yer alan sinirlamalar ustl ve esaslar gozetilerek diizenlenen an-
lasma belgesinin (HUAK m.17B/I1I) icra edilebilirligine iliskin ser-
hin alinmasi zorunludur; bu serh taginmazin bulundugu yer sulh
hukuk mahkemesinden aliacaktir (HUAK m.17B/IV, c.1). HUAK

md. 18B/III ile de icra edilebilirlik serhi alinmasi zorunlu kilinmugtr.

O halde taginmazin devrine veya taginmaz tizerinde siurli ayni
hak kurulmasina dair uyusmazliklar ile kiralanan taginmazlarin Icra
ve Iflas Kanunu’na gore ilimsiz icra yoluyla tahliyesine iliskin hitkiim-
ler hari¢ olmak tizere, kira iligkisinden kaynaklanan uyusmazliklarda,
taginuir ve taginmazlarin paylastirilmasina ve ortakligin giderilmesi-
ne iligkin uyusmazliklarda, Kat Miilkiyeti Kanunu'ndan kaynaklanan
uyusmazliklarda ve komsu hakkindan kaynaklanan uyusmazliklarda
anlagma belgeleri taraflar, avukatlari ve arabulucu tarafindan imzalan-

mus olsa dahi, iliml icraya konu edilebilmeleri i¢in icra edilebilirlik
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serhi alinmasi zorunlu kilinmustir. Icra edilebilirlik serhi taginmazla
ilgili anlagma belgeleri bakimindan taginmazin bulundugu yer, diger
anlagma belgeleri bakimindan arabulucunun gorev yaptig1 yer sulh
hukuk mahkemesinden alinacaktir (HUAK m.18B/III).

Diizenlemenin dikkat gekici yani; anlagma belgesinin icra edi-
lebilirligine iliskin serh verecek mahkemeye icerik denetimi yap-
ma yetkisi verilmesidir. Ote yandan 744S sayili sayilh Kanun m. 35
ile HUAK m.18de yapilan degisiklikle, ticari uyusmazliklara iliskin
arabuluculuk anlagma belgeleri bakimindan taraflarin imzasinin bu-
lunmasi sart1 kaldirilmus; ticari uyusmazhklar bakimindan taraf avu-
katlari ile arabulucunun birlikte imzaladiklar1 anlagma belgesi, icra
edilebilirlik serhi aranmaksizin ildm niteliginde belge sayilmigtir
(HUAK m.18/1V). Kanun koyucunun bu hususa iligkin olarak zo-

runlu ve ihtiyari arabuluculuk ayrimi yapmadig: anlagilmaktadur.

Tebligimizde “zorunlu icra edilebilirlik serhi” bakimindan deger-
lendirmelerde bulunulmaya gayret edilecek, konu zorunlu arabulu-
culuk kapsami alanina dahil edilen dort yeni alandan 6zellikle Kat
Miilkiyetinden kaynaklanan uyusmazliklar ve HUAK md.17B uya-
rinca arabuluculuga elverisliligin genisletilmesi baglaminda ele alina-
rak tespitlerde bulunulmaya ¢alisilacak, bu hususlarda ortaya ¢ikabi-

lecek bazi meselelere yer verilmeye gayret edilecektir.

Anahtar kelimler: Zorunlu Arabuluculugun Kapsami- Icra Edi-
lebilirlik Serhi- Zorunlu Icra Edilebilirlik Serhi- Anlagma Belgesi- Ta-

sinmaz Devri.



The Mandatory Enforceability Note in
Mediation in Light of Recent Developments
(“Mandatory Enforceability” Concept)

Since the enactment of the Law on Mediation in Civil Disputes
(LMCD) and the subsequent application of mediation practices, nu-
merous amendments have been made to the Law and special laws re-
garding mediation. The most significant aspect of these changes has
been the expansion of the scope of mandatory mediation. Indeed,
for the first time in the Turkish Legal System, with the amendment
of Article 3 of the Labor Courts Law No. 7036 dated 12.10.2017,
mediation was introduced as a precondition for lawsuits filed with
claims for employer or employee receivables and compensation
based on individual and collective labor agreements, and requests
for reinstatement. Similarly, with Article 20 of the Law on the Initi-
ation of Collection and Procedure Regarding Monetary Receivables
Arising from Subscription Agreements dated 06.12.2018, an amend-
ment was made to Article 5 of the Turkish Commercial Code No.
6102 dated 13/1/2011, and commercial lawsuits regarding claims
for receivables and compensation, the subject of which is the pay-
ment of a certain amount of money, were made subject to mediation
as a precondition for the lawsuit. In addition, Article 22 of the same
Law added the phrase “the provision of Article 18/A regarding me-
diation as a precondition for the lawsuit is reserved” to Article 3/I of
the Law No. 6325 on Mediation in Civil Disputes dated 7/6/2012,
and a Fifth Section titled “Mediation as a Precondition for the Law-
suit” was added after the Fourth Section of the Law No. 6325. Arti-
cle 59 of the Law No. 7251 added Article 73/A to the Law on Con-

sumer Protection No. 6502, making it a precondition for the lawsuit
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to apply to the mediator before the disputes seen in consumer courts,

except for the exceptions regulated in this article.

In this presentation, we will primarily focus on the amendments
introduced by the Law No. 7445 Amending the Law on Execution
and Bankruptcy and Some Laws. In addition, a new area of mandato-
ry mediation has been introduced with the Law No. 7442 Amending

the Forestry Law and Some Laws.

With regard to the subject of our presentation, it should be first
noted that the Law No. 7445 has added four new mandatory medi-
ation areas: disputes arising from lease relations, sharing of mova-
bles and immovables and dissolution of partnership, disputes aris-
ing from condominium, and disputes related to neighboring rights
(Article 18B). Another point to be noted is that the mediation pro-
cedure has been regulated for disputes regarding the transfer of im-
movable property or the establishment of limited real rights on im-
movable property (Article 17B). Thus, it has been explicitly ruled
that disputes regarding the transfer of immovable property or the es-
tablishment of limited real rights on immovable property are among
the disputes that the parties can freely dispose of, and that these dis-
putes are suitable for voluntary mediation. In other words, it can be
said that the scope of suitability for mediation has been expanded by
law. In terms of the settlement agreement, it has also been stated that
the settlement agreement related to the four new areas where manda-
tory mediation is applied will be regulated by taking into account the
limitations and procedures and principles in the laws related to the
immovable property (LMCD Art. 18 B/II). The explanatory note
of the article states that these provisions are aimed at protecting the
legal regime related to real estate law and preventing possible loss of
rights. Therefore, when preparing the settlement agreement, it will
be necessary to comply with the limitations and mandatory provi-

sions imposed by special laws on immovables.
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In our opinion, the aforementioned regulations have introduced
a concept that can be qualified as the “mandatory enforceability note”
regarding the institution of mediation. Since the settlement agree-
ment (LMCD Art. 17B/11I) regulated in accordance with the limi-
tations, procedures and principles in the laws regarding the disputes
related to the transfer of immovable property or the establishment of
limited real rights on immovable property is required to take the en-
forceability note; this note will be taken from the local court of peace
of the immovable (LMCD Art. 17B/1V, item 1). Enforceability note
is also required by LMCD Art. 18B/IIL

In the context of mandatory mediation, the concept of the
“mandatory enforceability note” has emerged, particularly in re-
lation to immovable property transactions and certain other dis-
putes. This note serves as a crucial step in ensuring the enforceabili-

ty of settlement agreements reached through mediation.

The mandatory enforceability note extends beyond immovable
property transactions and encompasses other types of disputes as
well. These include: Lease disputes, excluding the provisions of the
Law on Execution and Bankruptcy regarding the eviction of leased
immovables without a writ. Disputes arising from the sharing of
movables and immovables and the dissolution of partnership, dis-
putes arising from the Condominium Law, disputes arising from

neighboring rights.

The mandatory enforceability note plays a pivotal role in the en-
forceability of mediation agreements, particularly in the aforemen-
tioned areas of mandatory mediation. It ensures that the agreements
reached through mediation can be effectively enforced through ex-
ecution proceedings, providing a stronger legal basis for the resolu-

tion of these disputes.
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Practitioners involved in mediation, particularly in the areas
covered by the mandatory enforceability note, should be well-versed
in the requirements and procedures for obtaining this note. This in-
cludes understanding the relevant provisions of the Law on Media-

tion in Civil Disputes and the applicable court practices.

The mandatory enforceability note has emerged as a significant
development in the landscape of mandatory mediation, particular-
ly in relation to immovable property transactions and other specif-
ic disputes. It reinforces the enforceability of mediation agreements

and contributes to the effective resolution of these matters.

One of the most notable aspects of the amendment is the grant-
ing of content review authority to the court that will issue the en-
forceability note for the settlement agreement. This empowers the
court to scrutinize the agreement’s content, ensuring that it adheres
to legal principles and the specific terms of the applicable laws. This
additional layer of oversight aims to safeguard the integrity of the

mediation process and the enforceability of the resulting agreements.

In this presentation, we will delve into the concept of the “man-
datory enforceability note” introduced in the context of mandatory
mediation. We will particularly focus on two aspects: condominium
disputes, which fall within the scope of mandatory mediation, and
the expansion of mediation suitability under Article 17B of the Law
on Mediation in Civil Disputes. We will analyze potential issues that

may arise in these areas.

Keywords: Scope of Mandatory Mediation-Enforceability Note-
Mandatory Enforceability Note- Settlement Agreement- Transfer

of Immovable Property.
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Dava Sart1 Arabuluculukta Anlagamama Halinde
Bakanlik¢a Odenen Arabuluculuk Ucretinin
Dava A¢ilmamasi Halinde Kime Yiikletilecegi
ve Uygulamada Koétiiye Kullanilmasi

Dr. Ogr. Uyesi Osman DURAN*

Dava sart1 arabuluculuk, ilgili kanunlarda arabulucuya bagvu-
rulmus olmas: dava sart1 olarak kabul edildigi durumlarda s6z ko-
nusu olmaktadir (HUAK m. 18/A/1). Dava sart1 arabuluculuk, ilk
once 2017 tarih ve 7036 sayili Is Mahkemeleri Kanunu ile bireysel
veya toplu is sozlesmesine dayanan isci ve isveren alacag: ve tazmi-
nati ile ige iade taleplerinde dava agmadan 6nce arabulucuya bagvu-
rulmus olmasi, dava sart1 haline getirilmigtir. Yine 2018 tarih ve 7155
say1li Abonelik Sozlesmesinden Kaynaklanan Para Alacaklarina Ilis-
kin Takibin Baglatilmas1 Usulti hakkinda Kanunun 20. maddesi ile
6102 sayih Tiirk Ticaret Kanunu'na eklenen 5/A maddesi ile ticari
davalardan, konusu bir miktar paranin 6denmesi olan alacak ve taz-
minat talepleri hakkinda dava agilmadan 6nce arabulucuya bagvurul-
mus olmasi dava sart1 haline getirilmistir. Yine 2020 tarih ve 7251
sayill Hukuk Muhakemeleri Kanunu ile Bazi Kanunlarda Degisik-
lik Yapilmas: Hakkinda Kanun ile 6502 Sayili Tiiketicinin Korun-
mas1 Hakkindaki Kanuna 73/A maddesi olarak eklenen hiikiim ile

*  Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi, Medeni Ustil ve Icra-Iflis Hukuku
Anabilim Dali Ogretim Uyesi, ORCID: 0000-0001-5947-2780.
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titketici mahkemelerine agilacak olan tiketici uyusmazlhiklarina ilisg-
kin davalarda arabuluculugu dava sart1 haline getirilmistir. Son olarak
2023 tarih ve 7445 sayili Kanun ile kiralanan taginmazlarin 2004 sa-
yili Kanuna gére ilamsiz icra yoluyla tahliyesine iliskin hitkiimler ha-
ri¢ olmak tizere, kira iligkisinden kaynaklanan uyusmazliklar, taginir
ve taginmazlarin paylastirilmasina ve ortakligin giderilmesine iligkin
uyusmazliklar, Kat Milkiyeti Kanunundan kaynaklanan uyusmaz-
liklar ve komgsu hakkindan kaynaklanan uyusmazliklarda, dava agil-
madan 6nce arabulucuya bagvurulmus olmasi dava sart1 haline ge-
tirilmistir. Bu haliyle ¢ok genislemis olan dava sart1 arabuluculugun

kapsaminin daha da genisleyecegi 6ngoriilmektedir.

Dava sart1 arabuluculukta, arabuluculuk ticretinin kim tarafin-
dan karsilanacag taraflarin anlagmaya varmasi ve taraflarin anlasa-
mamasi (taraflara ulagilamamasi, taraflar katilmadig: icin goriigme
yapilamamasi) halleri bakimindan kanun tarafindan ayrim yapil-
maktadir. Buna gore, taraflarin arabuluculuk faaliyeti sonunda anlag-
malar1 hilinde, arabuluculuk iicreti, Arabuluculuk Asgari Ucret Tari-
fesinin eki Arabuluculuk Ucret Tarifesinin Ikinci Kismina gére aksi
kararlagtirilmadikea taraflarca esit gekilde kargilanir. Bu durumda tic-
ret, Tarifenin Birinci Kisminda belirlenen iki saatlik {icret tutarindan
az olamaz (HUAK m. 18/A/12).

Arabuluculuk faaliyeti sonunda taraflara ulagilamamas, taraflar
katilmadig i¢in goriisme yapilamamasi veya iki saatten az siiren go-
rigmeler sonunda taraflarin anlagamamalari héllerinde, iki saatlik tic-
ret tutar1 Tarifenin Birinci Kismina gore Adalet Bakanhg biitesinden
odenir. Iki saatten fazla siiren gériigmeler sonunda taraflarin anlaga-
mamalar1 hilinde ise iki saati agan kisma iligkin ticret aksi kararlagtiril-
madikga taraflarca esit sekilde uyusmazlhigin konusu dikkate alinarak
Tarifenin Birinci Kismina gére karsilanir. Adalet Bakanhg biitgesin-

den Odenen ve taraflarca kargilanan arabuluculuk ticreti, yargilama
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giderlerinden sayilir (HUAK m. 18/A/13; Is Mahkemeleri Kanunu
m. 3/14). Bu yargilama giderinden sayilan arabuluculuk iicretinden
kimin sorumlu olacagina dair kanunda agik bir hiikiim yoktur. Hukuk
Uyusmazliklarinda Arabuluculuk Kanunu Yonetmeliginde ise yalniz-
ca dava agilmasi durumu agikga diizenlenmistir. Hitkme gore, dava
agilmasi halinde mahkeme tarafindan dava 6ncesi 6denen arabulucu-
luk ticretlerine iligkin makbuz dosyaya eklenir. Yargilama giderleri ola-
rak hitkmedilen tutar 6183 sayili Kanuna gére tahsil edilir (HUAKY
m. 26/2 son ciimle). Dava agilmasi halinde Adalet Bakanlig1 biitcesin-
den 6denen ve taraflarca kargilanan arabuluculuk ticreti, yargilama gi-
derlerinden sayilarak, Hukuk Muhakemeleri Kanunu m. 326 uyarinca
ileride haksiz ¢ikan tarafa veya haklilik oranina gére mahkemece pay-
lagtirilarak her iki tarafa birakilacaktir'. Diger bir ifadeyle, dava agilma-
st durumunda Adalet Bakanliginca 6denen arabuluculuk iicreti, taraf-

lara ytikletilerek tahsil edilecektir.

Buna kargilik, arabuluculuk siireci sonunda anlagamamalarina
ragmen taraflarca dava agilmamasi hilinde Adalet Bakanliginca 6de-
nen arabuluculuk ticretinin taraflardan tahsil edilip edilmeyecegi hu-
susu mevzuatta diizenlenmemistir®. Diizenleme olmadigindan dolay1
ve dava agilmadigs takdirde yargilama giderlerine hitkmedilemeyece-
ginden Adalet Bakanliginca 6denen arabuluculuk ticretinin mahke-
me karar1 uyarinca taraflardan alinmasi da s6z konusu olmayacak, do-
layistyla arabuluculuk ticreti, Arabuluculuk Asgari Ucret Tarifesinin

eki Arabulucu Ucret Tarifesi’nin birinci kismina gore Bakanlik

1  Omer EKMEKCI/ Muhammet OZEKES/ Murat ATALI/ Vural SEVEN, Hukuk
Uyusmazliklarinda Arabuluculuk, 2. Baski, On Iki Levha, Istanbul, 2019, s. 182;
Ozlem ONAL, Arabuluculuk Ucreti, Yiiksek Lisans Tezi, Anadolu Universitesi
Sosyal Bilimler Enstitiisii, Eskisehir, 2022, s. 146; Burcu C)zge ATES, Arabuluculuk
Giderleri, Yiiksek Lisans Tezi, Ufuk Universitesi Sosyal Bilimler Enstitiisii, Ankara,
2020, s. 55.

2 EKMEKCI/ OZEKES/ ATALI/ SEVEN, s. 182; ONAL, s. 146; Ozlem OZEKES,
“Ise Iade Taleplerinde Dava Sarti Olan (Zorunlu) Arabuluculuk’, Tiirkiye Barolar
Birligi Dergisi, Y1l 31, Say1 138, 2018, s. 287.



Akran ve Aile Arabuluculugu Uygulamalari Semineri

biitcesinden kargilanmig olacaktir’. Yargilama giderleri konusunda
acik diizenleme olmadiginda ayrica bir yikimlilik dogrulamayaca-
g1 igin, yorum yoluyla bir sonuca varmak miimkiin degildir. Bu du-

rumda s6z konusu giderler Adalet Bakanligi'nin tizerinde kalacaktir®.

Uygulamada bu durumun bazen kétiiye kullanildigr goriilmek-
tedir. Gergekte aralarinda herhangi bir uyusmazlik olmayan kisiler ta-
rafindan, dava sart1 olarak arabuluculuga bagvurularak anlagamama
halinde Adalet Bakanlig: biit¢esinden 6denecek iki saatlik arabulu-
cu ticreti tahsil edildikten sonra taraflar arasinda pay edilmesi ama-
cryla arabuluculuk sisteminin kétiiye kullanilabileceginden soz edile-
bilir. Hatta arabuluculuk sisteminin kotiiye kullanildigina dair Adalet
Bakanhgi'na bazi sikayetlerin yapildigi ve Arabuluculuk Daire Bag-
kanliginca bu konuda, anlagma yiizdesi diisiik olan arabuluculardan
performanslar1 yeterli olmadigi gerekgesiyle uyarida bulunuldugu
soylenebilir’. Yine anlagma durumunda arabuluculuk ticreti taraflar-
ca ddenecegi icin (HUAK m. 18/A/12), taraflar anlagma noktasina
gelseler de arabulucu huzurunda anlagsmamaktalar ve avukatlarryla
Avukatlik Kanunu m. 35/A hitkmii uyarinca uzlagma saglamaktadir-
lar. Uzlagma saglanirsa, uzlasma konusunu, yerini, tarihini, karsilik-
Ii yerine getirmeleri gereken hususlari igeren tutanak, avukatlar ile
miivekkilleri tarafindan birlikte imza altina alinir. Bu tutanaklar 2004
sayili Icra ve Iflas Kanunu m. 38 anlaminda ilam niteligindedir. Bu
durumda da arabuluculuk iicreti Adalet Bakanlig: tarafindan karsila-

nacak ve Adalet Bakanligi'nin tizerinde kalacaktir.

Kanun koyucunun bu noktada bilerek mi sustugunu tespit ede-

memis bulunmaktayiz. Eger kanun koyucu ozellikle kisileri dava

3 ONAL,s. 146-147; ATES, s. 64; EKMEKCI/ OZEKES/ ATALI/ SEVEN, s. 182.
4 EKMEKCIi/ OZEKES/ ATALI/ SEVEN,;s. 182.

S Mahmut Ekrem KIRIS, Dava $art1 Olarak Arabuluculuk ve Arabuluculuk Faliyetinin
Kétiiye Kullanilmasi, Yitksek Lisans Tezi, Istanbul Aydin Universitesi Lisansiistii Egi-
tim Enstitiisii, Istanbul, 2022, s. 101.
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agmak zorunda birakmamak adina 6denen arabuluculuk tcretinin
devlet biitgesinden karsilanmasini uygun gérmiisse, hayali tiretilen
uyusmazliklar]la devlet biitgesinin zarara ugratilmasinin niine gegil-
mesi adina ¢éziim getirilmelidir. Ornegin ayni taraflarca belli bir sa-
ymun tzerindeki arabuluculuk denemelerinde arabuluculuk tcreti-

nin taraflardan alinmasi uygun olabilir.

Eger kanun koyucu bilerek susmamis unutma nedeniyle bir hii-
kim getirmemigse, yonetmelige hitkiim eklenerek 6rnegin bir yil
icinde dava agilmamasi durumunda arabuluculuk tcreti 6183 sayili
Kanuna gore taraflardan tahsil edilir hikmi getirilebilir. Bunun igin
arabuluculuk biirosu ile vergi daireleri arasinda irtibat saglayacak ga-
lismalar yapilmalidir. Yine taraflara bir yil icinde dava agmasi duru-
munda arabuluculuk biirolarina bildirimde bulunma ytikiimlialagi

getirilmelidir.

Anabhtar kelimeler: Dava sart1 arabuluculuk, arabuluculuk tcre-
ti, kotiiye kullanma, taraflarin anlasgamamasi hali, Adalet Bakanlig: ta-

rafindan kargilanma.






In The Case of Mediation as a Prerequisite
For Legal Proceedings Who is Charged With
the Mediation Fee Paid By The Ministry
In the Event of a Disagreement, if a Case is
Not Filed and This is Abused in Practice

Mediation as a prerequisite for proceedings is applicable in cases
where recourse to the mediator is permitted as a prerequisite for pro-
ceedings in the relevant legislation (Art. 18/A/1 of the Law on Me-
diation in Civil Law Disputes). Mediation as a prerequisite to pro-
ceedings was first introduced as a prerequisite to proceedings in the
2017 Labor Court Act No. 7036 for claims and compensation of em-
ployees and employers based on individual or collective employment
contracts and reinstatement claims. With Article 5/A, which was
added to the Turkish Commercial Code No. 6102 with Article 20 of
Law No. 7155 of 2018, it became a procedural prerequisite that the
mediator be involved before filing a lawsuit for claims and compen-
sation claims arising from commercial matters whose subject matter
is the payment of a certain amount of money. With Act No. 7251 of
2020 amending the Code of Civil Procedure and certain laws, which
was inserted as Article 73/A in Act No. 6502 on Consumer Protec-
tion, mediation has become a prerequisite for bringing consumer
disputes before the consumer courts. Finally, Act No. 7445 of 2023,
with the exception of the provisions on the eviction of leased real es-
tate by foreclosure without execution under Act No. 2004, made the
appointment of a mediator a prerequisite for court proceedings in

disputes arising from the tenancy relationship, disputes concerning
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the division of movable and immovable property and the dissolution
of the partnership, disputes arising from the Condominium Act and
disputes arising from neighboring rights, before filing a lawsuit. It is
planned to further extend the scope of application of mediation as a

prerequisite for litigation, which has already been extended.

In mediation subject to procedural prerequisites, the law distin-
guishes between agreement between the parties and non-agreement
between the parties (the parties could not be reached, the meet-
ing could not take place because the parties did not appear). If the
parties reach an agreement at the end of the mediation, the medi-
ation fee shall be paid by the parties in equal shares, unless other-
wise agreed in accordance with the second part of the Mediation Fee
Schedule annexed to the Mediation Minimum Fee Schedule. In this
case, the fee may not be less than the fee for two hours set out in Part
One of the Tariff (Art. 18/A/12 of the Law on Mediation in Civil
Law Disputes).

If the parties cannot be reached at the end of the mediation, if
the session cannot take place because the parties are not present, or
if the parties cannot reach an agreement at the end of negotiations
lasting less than two hours, the fee for two hours shall be paid from
the budget of the Ministry of Justice in accordance with Part One of
the Tariff. If the parties are unable to reach an agreement at the end
of negotiations lasting more than two hours, the fee for the part ex-
ceeding two hours shall be paid by the parties in equal shares in ac-
cordance with Part One of the Tariff, taking into account the subject
matter of the dispute, unless otherwise agreed. The mediation fee
paid from the budget of the Ministry of Justice and borne by the par-
ties is considered part of the costs of the proceedings (Art. 18/A/13
of the Law on Mediation in Civil Law Disputes; Labor Court Act

Art. 3/14). The law does not contain a clear provision as to who is



In The Case of Mediation as a Prerequisite For Legal Proceedings Who is Charged With the Mediation Fee
Paid By The Ministry In the Event of a Disagreement, if a Case is Not Filed and This is Abused in Practice

responsible for the mediation fee, which is considered a procedural
cost. The Ordinance to the Act on Mediation in Civil Disputes only
clearly regulates the case of filing a lawsuit. According to this provi-
sion, if a lawsuit is filed, the receipt for the mediation fees paid by the
court before the lawsuit is filed is attached to the files. The amount
determined as court costs shall be collected in accordance with Act
No. 6183 (The Ordinance to the Act on Mediation in Civil Disputes
Art.26/2 last sentence). In the event of a case, the mediation fee paid
from the budget of the Ministry of Justice and borne by the parties
shall be added to the costs of the proceedings and left to the party
who is treated unfairly in the future or to both parties by the court
according to the ratio of entitlement in accordance with Article 326
of the Code of Civil Procedure. This means that in the event of a case
being brought to court, the mediation fee paid by the Ministry of Jus-

tice is claimed from the parties.

On the other hand, the question of whether the mediation fee
paid by the Ministry of Justice will be recovered from the parties if
the parties do not file a case even though they have not reached an
agreement at the end of the mediation procedure is not regulated
in the legislation. Since there is no regulation and no judgment can
be issued on the costs of the proceedings in the event that no case is
filed, it is not possible to collect the mediation fee paid by the Minis-
try of Justice from the parties in accordance with the court order, so
that the mediation fee is covered from the Ministry’s budget in ac-
cordance with the first part of the mediator fee schedule in the an-
nex to the Minimum Mediation Fee Schedule. In such a case, it is
not possible to draw a conclusion by interpretation, as no separate
obligation can be established since there is no explicit provision on
court costs. In this case, the Ministry of Justice bears the aforemen-

tioned costs.
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In practice, this situation is sometimes abused. It should be men-
tioned that the mediation system can be abused by people who ac-
tually have no dispute between them to divide the mediation system
among the parties after collecting the two-hour mediator fee to be
paid from the Ministry of Justice’s budget if no settlement is reached
by requesting mediation as a prerequisite for a trial. In fact, the Min-
istry of Justice has received some complaints about abuse of the me-
diation system, and the Mediation Department has issued warnings
to mediators with low settlement rates because their performance is
inadequate. Since the mediation fee is paid by the parties in case of
settlement (Art. 18/A/12 of the Law on Mediation in Civil Law Dis-
putes), it is also the case that even if the parties reach a settlement,
they do not settle in front of the mediator but consult with their law-
yers in accordance with Art. 35/A of the Lawyers Act. If an agree-
ment is reached, the minutes, which contain the subject matter of the
agreement, the place, the date and the points to be settled by both
parties, are signed by the lawyers and their clients. This protocol has
the quality of a judgment within the meaning of Article 38 of the En-
forcement and Bankruptcy Act No. 2004. In this case, the mediation
tee is borne by the Ministry of Justice and remains with the Minis-

try of Justice.

We have not been able to determine whether the legislature was
intentionally silent at this point. If the legislature deems it appro-
priate to fund the mediation fee from the state budget, especially
to prevent people from having to go to trial, a solution should be
found to prevent the state budget from being harmed by fictitious
litigation. For example, it might be appropriate to charge the parties
the mediation fee for a certain number of mediation attempts by the

same parties.
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If, out of forgetfulness, the legislature has not made a provision,
a provision can be included in the regulation, e.g. that the mediation
fee under Act No. 6183 will be collected from the parties if a lawsuit
is not filed within one year. To this end, a link should be established
between the mediation office and the tax offices. Here too, the par-
ties should be obliged to inform the mediation offices if they file a

claim within one year.

Keywords: Mediation as a prerequisite for a process, mediation
fee, abuse, non-agreement of the parties, assumption by the Minis-

try of Justice.
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Arabuluculugu Diizenlemeleri Isiginda
Tiirkiye’de Aile Arabuluculugu ile Ilgili

Yapilabilecek Yasal Diizenlemelere ve

Tiirkiye’de Aile Arabuluculugunun

Uygulanabilirligine iliskin Bir Degerlendirme

Dr. Tugge BILICI ALKILINC*

Ingiltere’de bulunan Aile Arabuluculugu Konseyi tarafindan ya-
pilan tanima gore arabuluculuk, aile iligkisi sona eren, degisen, ge-
¢is doneminde veya uyusmazlik i¢inde olan kisilerin, ¢ift veya aile
tiyeleri olup olmadiklarina bakilmaksizin, birbirleriyle daha iyi ileti-
sim kurabilmelerinde ve kendi aralarinda ayrilma, bosanma, ¢ocuk-
lar, mal veya miilk konularinin bazilar1 veya hepsi tizerinde miizake-
re edilerek tizerinde mutabakata varilmis, bilgilendirilmis kararlara
varmalarina destek olmak tizere tarafsiz bir tigiinci kisi, yani bir ara-
bulucu atadig1 bir siiregtir. Bu tanimdan da anlagildigs tizere, kargimi-
za her ne kadar sadece bosanma agamasindaki uyusmazliklara indir-
genen bir siire¢ olarak ¢iksa da aslinda aile arabuluculugu ¢ok daha
genis kapsamli bir alternatif ¢6ziim yoludur. Aile arabuluculugu sa-
yesinde esler, tarafsiz arabulucu rehberliginde, kargilikli iletigim ige-
risinde kalarak, i¢cinde bulunduklari stresli durumdan, kendi kararla-

rini alarak gikmaktadirlar.

* Istanbul Barosu, ORCID: 0000-0002-6810-6093.
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Mukayeseli hukukta aile arabuluculugu ile ilgili birbirinden fark-
l1 diizenlemeler ve uygulamalar mevcuttur. Avrupa Konseyi Bakanlar
Komitesi tarafindan 21 Ocak 1998 tarih R (98) 1 Sayili Aile Arabu-
luculugu Hakkinda Tavsiye karari ile iiye tilkelere aile arabuluculu-
gunun uygulamaya koyulmas: ve tesvik edilmesi veya gerektiginde
mevcut aile arabuluculugunun gii¢lendirilmesi hususunda tavsiyede
bulunulmugtur. Anilan kararda arabuluculuk siirecine iligkin ilkelere
ve arabuluculuk anlagmalarinin durumuna iliskin diizenlemelere de
yer verilmistir. Ayrica Avrupa Konseyi'nin iiye devletleriile diger dev-
letler tarafindan 25 Ocak 1996 tarihinde Cocuk Haklarinin Uygulan-
masina Iligkin Avrupa Sozlesmesi imzalanmug, bu sdzlesme 1 Tem-
muz 2000 tarihinde yurirlige girmistir. S6z konusu sézlesmenin
“Cocuklarin Haklarinin Kullanilmasini Geligtirmek Igin Usule Ilis-
kin Tedbirler” baglikli ikinci béliimiin, F. “Diger tedbirler” baghgina
ait “Arabuluculuk ve anlagmazliklarin ¢6ziimiinde diger konular” adli
13. maddesinde anlagmazliklarin 6niine ge¢mek veya ¢ozmek, adli
bir merci 6niinde gocuklari ilgilendiren davalar1 6nlemek igin taraf-
larin, arabuluculuk ve anlagmazliklarin ¢6ziimiine y6nelik diger tiim
yontemlerin uygulanmasini ve taraflarca belirlenen uygun durumlar-
da bu yontemlerin bir anlagmaya varmakta kullanilmasini tegvik ede-
cegi belirtilmistir. Avrupa Birligi cergevesinde yapilan diger bir di-
zenleme ise Avrupa Toplulugu Komisyonu tarafindan 19 Nisan 2002
tarihinde yayimlanan “Medeni Hukuk ve Ticaret Hukukunda Alter-
natif Uyusmazlik Coztimi Hakkinda Yesil Kitap”tir. S6z konusu Yesil
Kitapta uluslararasr aile anlagmazliklari ile ilgili olarak, uyusmazlikla-
ra yargilama dig1 ¢6ziim yollar1 i¢in model olusturma olasilig1 ve bu
baglamda, aile anlasmazligin1 ¢6zme araci olarak arabuluculuk ola-
siliginin incelenmesi gerektigi belirtilmistir. Avrupa Birligi nezdinde
arabuluculuga dair yapilan diger diizenlemeler ise sunlardir: Avru-
pa Konseyi Bakanlar Komitesinin (2002) 10 sayili Hukuk Uyusmaz-
liklarinda Arabuluculuk Hakkinda Tavsiye Karari, Avrupa Konseyi
Gocuklarla Kisisel Iligki Kurulmasina Dair Avrupa Sézlesmesi (ETS
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NO: 192), Avrupa Konseyi Parlamenterler Meclisinin 1639 (2003)
Sayili Aile Arabuluculugu ve Cinsiyet Esitligi Baslikli Tavsiye Karari,
Arabulucular I¢in Avrupa Davranig (Etik) Kurallari, Aile Arabulucu-
lugu Ile Hukuk Uyusmazhiklarinda Arabuluculuga Dair Tavsiye Ka-
rarlarinin Daha Iyi Uygulanmasina Iliskin Rehber, Hukuki ve Ticari
Uyusmazliklarda Arabuluculugun Belirli Yonleri Hakkinda 21 Ma-
y1s 2008 Tarih 2008/52/EC Sayili Avrupa Parlamentosu ve Konse-

yi Yonergesi.

Aile arabuluculugu ile ilgili iilke bazinda yapilan hukuki diizen-
lemelere bakildiginda hemen her ilkenin farkli kanun ve/veya yo-
nergelere sahip oldugu gériilmektedir. Ornegin Almanya'da arabulu-
culuk ile ilgili diizenleme 21.07.2012 tarihli Arabuluculuk ve Diger
Mahkeme Dis1 Uyusmazlik Coziim Yollarinin Tegvikine Dair Kanun
ile yapilmistir. Aile arabuluculuguna dair ayr1 bir kanun olmamak-
la birlikte 2009 yilinda yiiriirliige giren Aile Hukukuna Iligkin Da-
valar ile Cekismesiz Yargrya Iliskin Isler Kanunu'nun 36a madde-
sinde arabuluculuga yer verilmistir. Almanya'da aile arabuluculugu
zorunlu arabuluculuk tiirlerinden biri degildir. Isvigre'de arabulucu-
luk ile ilgili ayr1 bir federal kanun gikarilmamus, Isvigre Medeni Usul
Kanunu’nda arabuluculuga yer verilmistir. Burada da aile arabulucu-
lugu ulusal diizeyde zorunlu tutulmamistir. Fransa'da arabuluculuk
ile ilgili diizenlemelere Medeni Usul Kanunu’'nda, aile arabuluculu-
guna iligkin diizenlemelere ise Fransiz Medeni Kanunu’nda yer veril-
migtir. Almanya ve Isvigre'den farkli olarak burada hakime, ézellikle
bosanma davalarinda eglere arabuluculuk tedbiri 6nerme ve onlarin
onaylarini aldiktan sonra bir aile arabulucusu atama yetkisi verilmis-
tir. Benzer bir yetki Italyan Medeni Kanunu ile Italya'daki hakimle-
re de verilmistir. Japonya'da bosanma davasi agmadan 6nce aile mah-
kemesi arabuluculugunun denenmesi, ancak arabuluculuk basarisiz
oldugu takdirde bosanma davasinin agilabilecegi Aile Uyusmazlikla-

rinda Usul Kanunu'nda hitkiim altina alinmgtir.
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Ulkemizde arabuluculuk ile ilgili usul ve esaslar 6325 sayili Hu-
kuk Uyusmazliklarinda Arabuluculuk Kanunu ile diizenlenmistir.
Aile arabuluculugu ile ilgili ayr1 bir diizenleme ise mevcut degildir.
HUAK 1/2'de s6z konusu kanunun ancak taraflarin iizerinde ser-
bestce tasarruf edebilecekleri is veya islemlerden dogan &zel hukuk
uyusmazliklarinin ¢6ziimlenmesinde uygulanacag: ve aile ici siddet
iddiasini igeren uyusmazliklarin arabuluculuga elverisli olmadig: hii-
kiim altina alinmugtir. Yapilan bu diizenleme ile arabuluculugun aile
uyusmazliklarinda uygulanabilirliginin sinirlar1 olduk¢a daraltilmus-
tir. Zira Tirk Hukukunda aile devlet tarafindan korunan bir yapi-
dir ve dolayisiyla eslerin tizerinde serbestge tasarruf edebilecegi alan
kisithidir. Bunun yaninda, 6zellikle kadina yonelik siddet tilkemiz-
de Oniine gecilmeye ¢alisilan bityiik bir problemdir. Aile arabulucu-
lugu ile ilgili yapilacak olas1 bir hukuki diizenlemede, arabuluculuk
siirecinde siddet sebebiyle olusabilecek magduriyetlerin 6nlenmesi
amaciyla oldukga dikkatli ve titiz olunmasi gerekmektedir. Bu siireg-
te yer alacak arabulucularin egitimi, siirecin tek bir arabulucu tarafin-
dan degil, arabulucu ile birlikte ¢alisacak psikologlar esliginde yiirii-
tilmesi ve aile arabuluculugunun uygulanmasi icin 6zel merkezlerin

kurulmasr alinacak tedbirlere 6rnek olarak gosterilebilir.

Anahtar kelimeler: Alternatif Uyusmazlik Coziim Yontemleri,
Arabuluculuk, Aile Arabuluculugu, Mukayeseli Hukuk.



An Evaluation of the Legal Regulations That
May be Made Regarding Family Mediation
in Turkey and the Applicability of Family
Mediation in Turkey in the Light of Family
Mediation Regulations in Comparative Law

According to the definition made by the Family Mediation
Council in England, mediation is a process in which those involved
in family relationship breakdown, change, transitions or disputes,
whether or not they are a couple or other family members, appoint
an impartial third person, a Mediator, to assist them to communicate
better with one another and reach their own agreed and informed de-
cisions typically relating to some, or all, of the issues relating to sep-
aration, divorce, children, finance or property by negotiation. As can
be understood from this definition, although it appears as a process
reduced only to disputes at the divorce stage, family mediation is ac-
tually a much more comprehensive alternative solution. Thanks to
family mediation, spouses get out of the stressful situation they are in
by making their own decisions, by remaining in mutual communica-

tion, under the guidance of an impartial mediator.

There are different regulations and practices regarding family
mediation in comparative law. With the Recommendation on Fam-
ily Mediation No. R (98) 1 dated 21 January 1998 by the Commit-
tee of Ministers of the Council of Europe, member countries were ad-
vised to introduce and encourage family mediation or, if necessary,

strengthen existing family mediation. The said decision also included
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principles regarding the mediation process and regulations regarding
the status of mediation agreements. In addition, the European Con-
vention on the Implementation of the Rights of the Child was signed
by the member states of the Council of Europe and other states on
25 January 1996, and this convention entered into force on 1 July
2000. Article 13 of the second part of the said convention titled “Pro-
cedural Measures to Promote the Exercise of Children’s Rights”, ti-
tled “Mediation or other processes to resolve disputes” under the ti-
tle E. “Other matters’, states that to prevent or resolve disputes and to
prevent cases involving children before a judicial authority. It is stat-
ed that the parties will encourage the application of mediation and all
other methods of dispute resolution and the use of these methods in
reaching an agreement in appropriate cases determined by the par-
ties. Another regulation made within the framework of the European
Union is the “Green Paper on Alternative Dispute Resolution in Civil
and Commercial Law” published by the European Community Com-
mission on 19 April 2002. In the Green Paper in question, it is stated
that regarding international family disputes, the possibility of creat-
ing a model for non-judicial resolution of disputes and, in this con-
text, the possibility of mediation as a means of resolving family dis-
putes should be examined. Other regulations regarding mediation in
the European Union are as follows: Council of Europe Committee of
Ministers Recommendation Rec (2002)10 of the Committee of Min-
isters to member States on mediation in civil matters, Council of Eu-
rope Convention on Contact concerning Children (European Treaty
Series - No. 192), Parliamentary Assembly of the Council of Europe
Recommendation 1639 (2003) Family Mediation and Equality of
Sexes, European Code of Conduct For Mediators, Guidelines for a
better implementation of the existing recommendation concerning
family mediation and mediation in civil matters, Directive 2008/52/
EC of the European Parliament and of the Council of 21 May 2008

on Certain Aspects of Mediation in Civil and Commercial Matters.
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When we look at the country-by-country legal regulations re-
garding family mediation, we see that almost every country has dif-
ferent laws and/or guidelines. For example, in Germany, the regu-
lation regarding mediation was made by the Law on the Promotion
of Mediation and Other Non-Court Dispute Resolutions dated
21.07.2012. Although there is no separate law on family mediation,
mediation is included in Article 36a of the Law on Family Law Cases
and Non- Contested Judicial Affairs, which came into force in 2009.
Family mediation is not one of the mandatory mediation types in
Germany. In Switzerland, no separate federal law has been enacted
regarding mediation; mediation is included in the Swiss Civil Proce-
dure Code. Here again, family mediation is not mandatory at the na-
tional level. In France, regulations regarding mediation are included
in the Code of Civil Procedure, and regulations regarding family me-
diation are included in the French Civil Code. Unlike Germany and
Switzerland, the judge here is given the authority to recommend me-
diation measures to the spouses, especially in divorce cases, and to
appoint a family mediator after obtaining their approval. A similar
authority is given to judges in Italy by the Italian Civil Code. In Japan,
itis stipulated in the Family Dispute Procedure Law that family court
mediation should be tried before filing for divorce, but only if medi-

ation is unsuccessful, a divorce case can be filed.

In our country, the procedures and principles regarding medi-
ation are regulated by the Law on Mediation in Civil Disputes No.
6325. There is no separate regulation regarding family mediation. In
HUAK 1/2, it is stipulated that the law in question will only be ap-
plied in resolving private law disputes arising from works or trans-
actions over which the parties can freely dispose, and that disputes
involving the allegation of domestic violence are not suitable for me-
diation. With this regulation, the limits of the applicability of medi-

ation in family disputes have been narrowed considerably. Because
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in Turkish Law, the family is a structure protected by the state and
therefore the area over which spouses can freely dispose is limited. In
addition, violence especially against women is a major problem that
is being tried to be prevented in our country. In a possible legal reg-
ulation regarding family mediation, it is necessary to be very careful
and meticulous in order to prevent grievances that may occur due to
violence during the mediation process. Training of mediators who
will take part in this process, conducting the process not by a sin-
gle mediator but with psychologists who will work together with the
mediator, and establishing special centers for the implementation of

family mediation can be cited as examples of measures to be taken.

Keywords: Alternative Dispute Resolution, Mediation, Family

Mediation, Comparative Law.
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Aile Arabuluculugu

Av. Arb. Nihal COSKUN*

Arabuluculuk, uyusmazlik ve catigma iginde olan taraflarin ig
birligi ve ortak menfaatler dogrultusunda ¢6ziim arama gabasi ve
mantid1 ile hareket etme yontemidir. Bu nedenle ulusal ve uluslara-
ras1 diizeyde iletisim ve miizakere alaninda kararl ve etkili agamalar

kaydetmek i¢in yogun gabalar harcanmaktadur.

Tiirkiye'de arabuluculuk, 6325 sayih Hukuk Uyusmazhklarin-
da Arabuluculuk Kanununun 22.06.2012 tarihinde yiiriirliige girme-
si ile baglamuigtir. HUAK 13. Md. gore, taraflar gerek dava agmadan
once gerek dava agildiktan sonra anlagarak arabulucuya bagvurmay:
kararlagtirabilirler. Arabuluculuk Yonetmeligi 17/7. maddeye gore,
dava agildiktan sonra taraflarin birlikte arabulucuya bagvuracaklari-
n1 beyan etmeleri halinde yargilama, mahkemece ti¢ ay1 gegmemek
tizere ertelenir. Bu siire, taraflarin birlikte bagvurusu tizerine bir defa-
ya mahsus olmak tizere ti¢ aya kadar uzatilabilir. Aile arabuluculugu
bakimindan HUAK 1/ 2 md. de aile igi siddet iddiasini iceren uyus-
mazliklarin arabuluculuga elverisli olmadig: hakkinda bir hiikiim bu-
lunmakta ve ayrica 18/3 md. gore taraflarin anlagmis olmas: halin-
de icra edilebilirlik serhi verilmesinde arabuluculuga elverisli olan

aile hukukuna iligkin uyugmazliklarda incelemenin durugmali olarak

*  stanbul Barosu, LL.M., ORCID:0000-0003-2527-5433.



Akran ve Aile Arabuluculugu Uygulamalari Semineri

yapilacagi hitkme baglanmugtir. Aile hukuku uyusmazliklarinda, Aile
Mahkemelerinin Kurulus, Gorev ve Yargilama Usullerine Dair 4787
Sayili Kanun'un 7. Md’de , HMK’nin 137,139,140,145,188/3-'nci
maddelerinde hakimin 6n inceleme agsamasinda taraflari sulhe ve ara-
buluculuga tesvik etmesi hiikiimleri yer almaktadir. Bu anlamda haki-
min kargilagtirmali hukukta da goriildugi tizere taraflar bilgilendir-
me ve degerlendirme toplantisina yonlendirmesi miimkiin olmahdur.
Bu asamada taraflar gerek dava agmadan 6nce gerek dava agildiktan
sonra anlagarak arabulucuya bagvurmayi kararlagtirabilirler (TMK
195). On inceleme agamasindan sonra da yargilamanin her agama-
sinda anlagma ihtimalinin bulundugu durumlarda mahkeme taraflar
arabuluculuga tegvik edebilir (HUAK m. 13/1).

Tirk aile hukukunda arabuluculuga elverislilik anlaminda ko-
nuya baktigimizda nisanlanma ve sonuglarinda TMK 120 md. gore;
maddi tazminat, TMK 121 md. gore; manevi tazminat, TMK 122
md. gore; hediyelerin geri verilmesi istemlerine iligkin talepler aile

arabuluculuguna elveriglidir.

Evliligin genel hiikiimleri bakimindan TMK 185-201 maddeler
arasinda diizenlenmis konular ile ilgili TMK 195 md geregince, esler
ayr1 ayr1 veya birlikte hakimin miidahalesini isteyebilirler. Hikim bu
asamada egleri uzlastirmak i¢in uzman kisilerden yararlanabilir. Bu

alanda da arabulucular ¢alisabilir.

Ozel bosanma sebeplerinde arabuluculuk konusuna baktigi-
mizda, TMK 161md. ye gore zina, TMK 162 md. ye gore Hayata
Kast, Pek K6ttt Muamele veya Onur Kiric1 Davranig; TMK 163 md!
ye gore Sug Isleme veya Haysiyetsiz Hayat Siirme; TMK 164 md.ye
gore Terk , TMK 165 md. ye gore Akil Hastalig1 sebepleriyle agilan
bosanma davalari hikim kararina ihtiya¢ duyulan bir ingai davalar ol-

dugundan “bosanma” arabuluculuga uygun degildir.
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Genel Bosanma Sebeplerine bakildiginda ise, TMK 166 md.
gore, evlilik birliginin temelinden sarsilmasi, eslerin bosanma husu-
sunda anlagmalari, ortak hayatin kurulamamasi veya fiili ayrilik hali
genel bosanma sebepleridir. Doktrinde, bosanma sistemindeki 6zel
sebeplerin kaldirilarak rizai (anlagmali) bosanma veya ayr1 yasamaya
iliskin bogsanma sebeplerine yer vermenin isabetli bir yaklagim olaca-
g1, kusur ilkesinden vazgecilerek evliligin sarsilmasi prensibinin haya-
ta gecirilmesi, ¢ocuklarin menfaatlerinin 6zel olarak korumaya alin-
masi, bogsanmanin sonuglari adil bir sekilde diizenlenmesi, nafakanin
6denmemesi halinde Devletin magduriyetleri giderici bir miidahale-

sinin olmasi konular1 tartigilmaktadir.

Nitekim, TMK 166/4 Anayasa Mahkemesi 22/2/2024 tarihin-
de E.2023/116 numarali dosyada, 4721 sayih TMK’nin 166/4’tin
Anayasa’ya aykir1 olduguna ve iptaline, iptal hitkmiiniin kararin
Resmi Gazete'de yayimlanmasindan baglayarak dokuz ay sonra yii-
riirliige girmesine karar vermistir. Karar 19.04.2024 tarihinde yayim-

lanmugtir.

Iptal edilen 4721 sayilh TMK’nin 166/4 md si yerine 9 ay iginde
yeni bir diizenleme getirilmesi beklenmektedir. Yeni diizenlemenin
yukarida agiklandigy tizere bekleme siiresinin dayanak davanin red-
dedilmesinden degil, davanin agilma tarihinden baglatilmas: veya 3
yil olan siirenin 1 yil ya da 6 ay gibi bir siireye kisaltilmasinin uygun
olacagini séyleyebiliriz. Isvigre ve Alman bosanma hukukunda bu ge-

kilde bir dayanak dava aranmamaktadr.

Boganmanin fer’ i sonuglarindan, TMK 175 md. Yoksulluk Na-
fakas1 ve TMK 182/2 md. Istirak Nafakasi bakimindan nafakanin
kaldirilmasi, azaltilmasi, arttirilmasi, artig oraninin belirlenmesi ko-
nularinda arabuluculuk miimkiindiir. Istirak nafakas1 kamu diizeni

kavraminin agir bastig1 bir konudur. Velayet, kisisel iliski kurma ve
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istirak nafakas: gibi kamu diizeninin agir bastig1 konularda ise yine
taraflarin arabuluculuga gidebilmeleri miimkiin olmaldir. Zira aile
iligkilerinin siireklilik arz etmesi ve evliligin sona ermesi sonrasinda
da devam etmesi nedeniyle ¢ekismeli olan dava siirecinin esler ve ¢o-

cuklar yoniinden yipratici sonuglar dogurdugu agiktir.

TMK 169 md. tedbir nafakasi; hukuk yargilamasinda hakimin
taleple baglihig: ilkesinin istisnasidir bu agamada arabuluculuga bas-
vurulamaz. Ancak tedbir nafakasinin kaldirilmasi, azaltilmasi, artti-
rilmasi, artig oraninin belirlenmesi konusunda arabuluculuk miim-

kiin olabilir.

Tiirk Aile Hukukunda Velayet ve Cocukla Kisisel iliski Kurulma-
s1 Konusu (TMK m. 337, 340, 342 ve 346) kamu diizeninden olma-
s1 sebebiyle taraflar bu konuda arabuluculuk anlagmas: yapamazlar.
Taraflarin anlagmig olmast hakimi baglamaz, hakimi baglayan hu-
sus “gocugun istiin yarar1” esasidir. Ancak kargilagtirmali hukuka ve
uluslararasi sozlesmelere baktigimizda bunun miimkiin olabildigini

goriiyoruz.

Ozellikle Anglo-Sakson hukuk sistemlerinde ebeveynlik planin-
dan bahsedilmektedir. Ebeveynlik plani, ¢ocuklarin programlari ve
ebeveynlerin karar verme stirecleri hakkinda dikkatlice belirlenmis
bir anlagma olarak ifade edilmektedir. Diger taraftan, ABD’ de baz1
eyaletlerin “velayet (custody)” ve “ziyaret (visitation) “cocukla kisi-
seliligki kurulmas1” veya “yasal veya fiziksel velayet (legal or physical
custody)” terimlerini tamamen kaldirarak bunun yerine kanunlarn,
“ebeveyn haklar1 ve sorumluluklar (parental rights and responsibili-
ties)”, “lkamet ve karar verme (residence and decision making)” veya
sadece “ebeveynlik plani (parenting plan)” terimlerine atifta bulun-
dugu belirtilmektedir. Velayet, kisisel iligki kurma ve istirak nafakasi
gibi kamu diizeninin agir bastigi konularda ise yine taraflarin arabu-

luculuga gidebilmeleri miimkiin olmalidur.
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TMK m. 174/1 md. Maddi Tazminat ve TMK m. 174/2 md.
Manevi Tazminat ve ayrica TMK 178 md. gére bosanmanin sona er-
mesinden sonra 1 yil i¢inde agilacak manevi tazminat davasinda da

yine taraflar arabuluculuga gidebilmelidirler.

Anlagmali bogsanma protokoliindeki yiikiimlilitklerden dogan
davalarda TMK 166/3 md. geregince kusur esas1 aranmaz, arabulu-

culuga gidilebilmelidir.

HMK 388 md. geregince ¢ekismesiz yarg: kararlar1 kural olarak
kesin hiikiim tegkil etmemekle birlikte yenilik doguran (ingai) etki
tasimasi sebebiyle anlagmali boganma kararinin maddi anlamda ke-

sin hitkiim niteliginde oldugu kabul edilmektedir.

Fakat gocugun velayetine, ¢cocukla kisisel iliski kurulmasina ve
istirak nafakasina iligkin olarak ayni sonuca ulagilmamakta, bu konu-
larda ¢ocugun tstiin yararina gore degisiklik yapilabilmesi miimkiin
oldugu i¢in (TMK m. 182-183), hakim tarafindan uygun bulunan

bosanma protokolii, maddi anlamda kesin hiikiim tegkil etmez.

Esler arasindaki mal rejimi tasfiyesi ve miras tasfiyesinde, miras
ortakligi, miras sozlesmesi, mirasta denklestirme konularinda taraflar

mahkemece arabuluculuga yonlendirilebilir.

Evliligin 6lim ile sona ermesinde de taraflar ihtiyari olarak ko-
nusunda uzman olan arabulucuya bagvuru yapabilecekleri gibi mah-

keme yonlendirmeli olarak da arabuluculuga yonlendirilebilirler.

Tirk Hukuku'nda aile arabuluculugu, konusunda uzman kisiler-

ce insai davaya ihtiya¢ duyulmayan her konuda uygulanabilir.

Anahtar kelimler: Aile arabuluculugu, Anlagmali bogsanma, Vela-
yet, Kisisel iligki, Ebeveynlik plani.






Family Mediation

Mediation is a method where parties in dispute and conflict act
with the effort and logic of seeking solutions in line with coopera-
tion and common interests. For this reason, intensive efforts are be-
ing made to make decisive and effective progress in the field of com-

munication and negotiation at national and international levels.

Mediation in Turkey started with the Law No. 6325 on Media-
tion in Civil Disputes coming into force on 22.06.2012. HUAK 13.
Art. Accordingly, the parties may agree to apply to a mediator both
before and after filing a lawsuit. Mediation Regulation 17/7. Accord-
ing to the article, if the parties declare that they will apply to medi-
ation together after the lawsuit is filed, the trial is postponed by the
court for a period not exceeding three months. This period may be
extended once for up to three months upon joint application of the
parties. In terms of family mediation, HUAK 1/2 art. There is a pro-
vision stating that disputes involving allegations of domestic violence
are not suitable for mediation and also Article 18/3. Accordingly, it
has been stipulated that if the parties agree, the review will be held
with a hearing in family law disputes that are suitable for mediation
in giving an enforceability annotation. In family law disputes, Article
7 of the Law No. 4787 on the Establishment, Duties and Trial Proce-
dures of Family Courts and Articles 137, 139, 140, 145, 188/3 of the
Civil Procedure Code contain the provisions that the judge should
encourage the parties to reach a settlement and mediation at the pre-
liminary examination stage. This In this sense, it should be possible

for the judge to direct the parties to an information and evaluation
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meeting, as seen in comparative law. At this stage, the parties may
agree to apply to a mediator, both before and after filing a lawsuit
(TMK 195). In cases where there is a possibility of agreement at
every stage of the trial, after the preliminary examination stage, the

court parties may encourage mediation (HUAK article 13/1).

When we look at the issue in terms of suitability for mediation in
Turkish family law, engagement and its consequences are mentioned in
Article 120 of the TMK. According to; financial compensation, TMK
121 art. According to; non-pecuniary damage, TMK 122 art. accord-

ing to; Requests for the return of gifts are suitable for family mediation.

In terms of the general provisions of marriage, spouses may re-
quest the intervention of the judge, separately or together, in accord-
ance with TMK Article 195 regarding the issues regulated between
TMK articles 185-201. At this stage, the judge may use experts to

reconcile the spouses. Mediators can also work in this area.

When we look at the issue of mediation in private divorce rea-
sons, TMK Article 161. According to adultery, TMK article 162. At-
tempt against Life, Extremely Ill-Treatment or Degrading Behavior
according to TMK 163 art’ Committing a Crime or Living a Dishon-
orable Life according to; TMK 164 art. According to Abandonment,
TMK art. 165. According to, divorce cases filed due to mental illness
are not suitable for mediation since they are constructive cases that

. . B ..
require a ]udge s decision.

When we look at the General Reasons for Divorce, TMK Article
166. According to him, the foundations of the marital union are shak-
en, the spouses agree on the divorce, the inability to establish a com-
mon life or the actual separation are the general reasons for divorce.
In the doctrine, it is stated that it would be an appropriate approach

to remove the special reasons in the divorce system and include the
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reasons for consensual divorce or divorce related to separate living,
to abandon the principle of fault and to implement the principle of
disruption of marriage, to ensure that the interests of the children are
specially protected, to regulate the consequences of the divorce in a
fair manner, and to not pay alimony. The issues of whether the State

should intervene to alleviate the grievances are discussed.

As a matter of fact, TMK 166/4 Constitutional Court, in the file
numbered E.2023/116 on 22/2/2024, declared that TMK 166/4
numbered 4721 was unconstitutional and annulled it, starting from
the publication of the decision in the Official Gazette. decided to
enter into force in the next month. The decision was published on
19.04.2024.

It is expected that a new regulation will be introduced within 9
months to replace Article 166/4 of the canceled TMK No. 4721. We
can say that, as explained above, it would be appropriate for the new
regulation to start the waiting period from the date of filing of the
case, not from the rejection of the underlying case, or to shorten the
period from 3 years to a period such as 1 year or 6 months. Such a ba-

sis case is not required in Swiss and German divorce law.

Among the secondary consequences of divorce, TMK Article
175. Poverty Alimony and TMK Article 182/2. Mediation is pos-
sible on the issues of abolishing, decreasing, increasing, and deter-
mining the rate of increase of alimony in terms of Participation Ali-
mony. Participation alimony is an issue where the concept of public
order predominates. In matters where public order predominates,
such as custody, establishing a personal relationship and child sup-
port, it should be possible for the parties to go to mediation. Itis clear
that the contentious litigation process has damaging consequences
for spouses and children, as family relations are continuous and con-

tinue after the marriage ends.
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TMK 169 Art. Precautionary Alimony; It is an exception to the
principle of the judge’s commitment to the request in civil proceed-
ings. Mediation cannot be resorted to at this stage. However, medi-
ation may be possible regarding the removal, reduction, increase, or

determination of the increase rate of alimony.

Since the issue of Custody and Establishing a Personal Relation-
ship with the Child in Turkish Family Law (TMK articles 337, 340,
342 and 346) is a matter of public policy, the parties cannot make
a mediation agreement on this issue. The agreement of the parties
does not bind the judge; what binds the judge is the principle of
“best interest of the child” However, when we look at comparative

law and international agreements, we see that this is possible.

Particularly in Anglo-Saxon legal systems, parenting plans are
mentioned. A parenting plan is a carefully outlined agreement about
children’s schedules and parents’ decision-making processes. On the
other hand, some states in the USA have completely removed the
terms “custody” and “visitation”, “establishing a personal relationship
with the child” or “legal or physical custody”, and instead the laws
have changed to “parental rights and custody”. It is stated that it re-

» «

fers to the terms “parental rights and responsibilities”, “residence and
decision making” or simply “parenting plan”. In matters where pub-
lic order predominates, such as custody, establishing a personal rela-
tionship and child support, it should be possible for the parties to go

to mediation.

TMK m. 174/1 art. Material Compensation and TMK art. 174/2
art. Non-Pecuniary Compensation and also TMK 178 art. According-
ly, the parties should also be able to go to mediation in a non- pecuni-

ary damage case filed within 1 year after the divorce is finalized.
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In cases arising from the obligations in the consensual divorce
protocol, TMK 166/3 art. Accordingly, fault is not required and me-

diation can be used.

HMK 388 art. Accordingly, although uncontested judicial deci-
sions do not constitute a final judgment as a rule, it is accepted that a
consensual divorce decision is a final judgment in the material sense

because it has a novel (constructive) effect.

However, the same conclusion is not reached regarding the cus-
tody of the child, establishing a personal relationship with the child
and child support. Since it is possible to make changes in these mat-
ters according to the best interest of the child (TMK art. 182-183),
the divorce protocol deemed appropriate by the judge does not con-

stitute a final judgment in material terms.

Parties may be referred to mediation by the court in the liquida-
tion of property regime between spouses and liquidation of inher-
itance, inheritance partnership, inheritance contract, equalization in

inheritance.

In cases where the marriage ends due to death, the parties may
optionally apply to a mediator who is an expert in their field, or they

may be directed to mediation upon the court’s direction.

In Turkish Law, family mediation can be applied by experts in all

matters that do not require constructive litigation.

Keywords: Family mediation, Consensual divorce, Custody,

Personal relationship, Parenting plan.
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Aile Arabulucugunda Iletisim ve
Déniistiiriicii Modelin Uygulanmasi

Av. Arb. Didem BENGISU*

Bosanma gergeklestiginde, bir ailenin hayat1 sonsuza dek degisir.
Bireyler, kar1-koca, ¢ift ve aile kimliklerini kaybeder; eski rollerini bi-
rakir ve ailedeki her iiye igin kontrol eksikligi hissi meydana gelir. Ote
yandan ¢atismanin boganan ciftler tizerindeki etkisi, ayn1 anda mey-
dana gelen tiim degisiklikler goz éniinde bulunduruldugunda 6zel-
likle zordur. Esler birbirlerinin tetikleyicilerini bilirler ve bosanma
stirecinde bu tetikleyicilere bircok kez basabilirler, bu da zaten stresli

olan bir durumu daha da kotiilestirebilir.

Geleneksel arabuluculuk yaklagimlarinda ¢atisma ortadan kaldi-
rilmasi gereken bir sorun olarak etiketlenir. Oysaki konu kisilerarasi
etkilesimin yogun yasandig1 bosanmaya geldiginde, uyusmazlik 6n-
cesinde, sirasinda ve sonrasinda ailedeki her bir kisi i¢in ortaya ¢ikan
catisma deneyimi goz ard1 edilemez. Catigma, kisinin kendi zayiflig
ve yetersizligine iliskin duygusunu, kafa karisikligini, stipheyi ve be-
lirsizligi beraberinde getirir (Bush ve Pope, 2004 ). Bu siirecte tarafla-
rin ortaya ¢ikan durumdan en az hasarla ¢tkmak igin kendi “benligi-
ne” daha fazla odaklanmasi, kendi ihtiyag ve endiselerine daha fazla

sahip ¢ikmasi ve diger kisinin bakis agisina daha siipheci, diismanca

*  Izmir Barosu, ORCID: 0000-0002-1043-0878
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ve kapali yaklagarak ice doniik bir tavir sergilemesi beklenir. Basit-
ce ifade etmek gerekirse, ¢atisma, kisinin benlik duygusunu azaltarak

diger taraftan kopmasina sebep olacaktur.

Bu tir kisilerarasi anlagmazliklarda, taraflar arasindaki kigisel
yeterlilik ve birbirlerine baghlik duygularinin yeniden kazanilmasi,
olumsuz anlagmazhk déngiisiiniin tersine ¢evrilmesi ve taraflar ara-
sinda yapici bir etkilesimin yeniden olusturulmas: 6nemlidir. Konu-
yu ele alan avukat arabulucu, arabuluculugun usul kurallarina veya
uyusmazlik konusu ile ilgili mevzuata ne derece hakim olursa olsun
aile i¢i anlagmazliklarin ¢6ztimii i¢in, taraflarin iletigim kurma bigim-
leri, miizakere bigimleri ve sorunlar: tartisma bigimlerinin degisme-
si gerekmektedir. Bununla birlikte, taraflarin bilingli olarak karar ve-
rebilmeleri ve etkilesimde bulunabilmeleri de 6nemlidir. Dolayistyla,
anlagmazliklarin doniistimii, dogrudan taraflarin etkilesimlerinin ka-
litesiyle ilgili olacaktir. Zira, bosanma siirecinin ¢ekismeli ve rekabet-
¢i bir sekilde siirdiiriilmesi, eslerin ve ¢ocuklarin uyumunu ve olas:
ebeveynlik etkilesimlerini olumsuz yonde etkiler (Kurdek & Sincla-
ir, 1988; Rogers & Holmbeck, 1997).

Insan psikolojisine bakildiginda catigma konusunda bireyi en
cok rahatsiz eden sey, kisinin kendi i¢ine kapanmasina ve bagkalari-
n1 gozden kagirmasina neden olarak, etkilesim ve iligkilerde olumsuz
bir degisime yol agmasidir. Oyle ki romantik iliskinin sona erdigi bo-
sanma durumunda bile, taraflar halen séylemek istedigini ifade etme
ve digeri tarafindan anlagilma hususunda igsel bir arzu tagir. Bu nok-
tada arabuluculuk, geleneksel yaklagim ve tavsiyelerden farkli bir sey
sunmalidir. Bu bakimdan dénistiiriicti arabuluculuk aile sorunlarry-
la galismaya elveriglidir; zira “iligkisel” bir diinya goriisiine dayanur.
Bumodelde, anlagmazlik yasayan taraflarin giiglendirilmesi ve birbir-
lerini tanima/anlama kapasitelerinin gelistirilmesi amaglanir (Bush
& Pope, 2002). Giiglendirme ve tanima yoluyla catigma etkilegimi-

nin kalitesi olumsuz ve yikicidan, olumlu ve yapiciya donisecektir.
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Catismanin ortadan kaldirilmasi gereken bir sorun olarak goriil-
dugii geleneksel arabuluculuk yaklagimlarinin aksine, donistiiriicii
yaklagim, catigmayi ahlaki gelisim igin bir firsat olarak goriir. Bura-
daki fikir, etkilesimler degisirse, insanlarin ¢atisma i¢inde olmadikla-
rinda yapabildikleri gibi birbirleriyle is birligi i¢inde bulunabilecek-
leri yontindedir. Bu nedenle, arabulucu, arabuluculuk oturumunda
ortaya ¢ikan ¢atigmalari vurgular, bunlardan kagmaz ve taraflarin du-
rumu tim karmagikhigryla gérmelerine izin verir. Bush ve Folger ta-
rafindan doniistiiriicii arabuluculuk modelinin uygulandigi Mor Ev
(Purple House) goriismelerinde, modeli savunan yazarlar, taraflar
uyusmazhk konusunda gerilimi yiiksek bir tartisma yasasa dahi sessiz
kalmay1 ve konugmayi taraflarin kontrol etmesine izin vermeyi seger;
kisileri ya da durumu degistirmek igin siirece dahil olmaz (Kuttner,
2006). Miidahale ettiklerinde ise bunu genellikle “yeniden cerceve-
leme” olarak degil, dogrudan “yansitma” olarak yapar veya her iki ta-
rafin da belirttigi noktalar1 6zetleyerek farkliliklar vurgular, bu farkli-
liklara megruiyet kazandirir ve daha sonra kontrolii yeniden taraflara
birakir. Bush, hangi konusmanin ele alinmasi veya hangi konunun
giindeme getirilmesi gerektigini belirlemez. Oysaki geleneksel ara-
buluculukta bunlar1 engelleyen i¢ davranig kaliplari yatmaktadir
(Bush & Folger, 2005). Birincisi, arabulucular etiketleme yapmakta-
dir. Uyusmazhgin ne hakkinda olduguna ve onu yonetilebilir kilmak
i¢in nasil gergevelenmesi gerektigine erkenden karar verme egilimin-
delerdir. Ikinci olarak, arabulucular, anlasma sartlarin1 tanimlarken
yonlendirici olma egilimindedir. Ugiinciisii, sorun ¢ézme yaklagimi
icinde kolayca ele alinamayacak konular1 birakma egilimindedirler.
Ornegin, iliskisel veya kimlikle ilgili meseleler, ele alinamayacak ka-

dar soyut olduklari i¢in genellikle bir kenara birakilir.

Bunlarin tam tersine, dontigtiiriicii arabulucular “insanlarin ken-
di ¢atigmalarin1 doniistiirmek igin gerekenlere sahip olduklarina”

inanirlar. Donigtirticii arabulucular insanlarin gerekenlere sahip
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olduguna inansalar da, taraflarin sadece “isleri ¢6zmelerini” uma-
rak pasif kalmazlar. Dontstiiriicii arabulucular, konugma kolaylagti-
ricilarn olarak siiregte gok aktiftirler. Arabulucunun gorevi, taraflarin
yapmay1 sectikleri tartigmayi kolaylastirmak, taraflarin anlagmazlik-
lar1 tartigmasina ve islemesine izin vermektir. Bu nedenle taraflar ara-
sindaki etkilesim dakika dakika izlenerek ve gozlemlenerek, giiclen-
me ve tanima/anlama firsatlarini kollanarak etkilesime miidahale
edilir (Antes vd., 1998). Bu siirecte taraflar, daha net, daha organi-
ze ve daha az korkulu, savunmaci ve siiphecilikten uzaklastiklarinda,
kendilerini ilgilendiren konularda karar verme konumunda ve irade-
sinde olurlar (Bush & Pope, 2002). Béylelikle ciftlerin diizensiz bir
ayrihig dizenli, yapici bir ayriliga doniistiirmelerine yardimer olma

potansiyeli ortaya ¢ikar.

Goriilecegi tizere bu modelin odak noktasy, taraflarin kendile-
rini tanimalar ve kendi kaderlerini tayin etmeleridir. Arabulucunun
rolii ise, taraflara ortak anlagma zemini dayatma veya taraflari uzla-
silamayan konular1 kapatmalar1 yoniinde tegvik etmek yerine, onla-
r1 bu modelin savundugu esas nokta hususunda desteklemektir. Bu
yaklagim, siirecin sonunda kararlarin ve anlagmalarin saglanamayaca-
g1 anlamina gelmez. Tam tersine, ABD Posta Servisi'nde doniistiirii-
cii modelin uygulandig1 yerlerde anlasma oranlarinin gok daha fazla
oldugu tespit edilmistir (Kuttner, 2006). Buna paralel olarak, Thoits
(1995) ve Wheaton’a (1990) gére, siftler ayrilik siirecinde evlilikle-
rinde kendilerini rahatsiz eden sorunlar1 ¢o6zmek i¢in ¢aba gosterir-
lerse, boganmanin olumsuz etkileri en aza indirilebilir. Evlilik sona
ermis olsa bile aile iligkileri devam etmektedir, bu nedenle arabulu-
culukta bosanma sonrasi hayatin nasil olabilecegine dair hazirlik, tar-
tisma ve planlama i¢in zaman harcayabilen ciftler, genellikle ayrilik

sureciyle iligkilendirilen stres ve ¢atigmay1 en aza indirecektir.
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Aile arabuluculugundaki amag, genel kaninin aksine taraflarin
iradelerini degistirmek degil; uyusmazlik sonucunda taraflarin ve en
onemlisi varsa miisterek cocugun/¢ocuklarin en yiiksek menfaatini
saglamak icin uygulanabilir segenekleri miizakere etmek; kari-koca-
lik iligkisini sonlaniyorsa anne-babalik iligkisini saglikli sekilde siir-
diirecek kogullar tizerinde kalben de anlagilmasini saglamaktir. Bu
yontemle basta ¢ocuklar, akabinde 6miir boyu anne-baba olarak ilis-
kilerini yiriitecek kadin ve erkek bakimindan yapici ve bariscil so-
nuglara araci olmak; aile biyiikleri de dahil olmak tizere tiim tarafla-
rin bu yeni déneme nispeten daha kolay uyumlanmasini saglamak ve

iligkilere olumlu katkida bulunmak miimkiin hale gelmektedir.

Anahtar kelimeler: Aile Arabuluculugu, Arabuluculukta Ileti-
sim, Arabuluculuk Tirleri, Déntgtiriicii Arabuluculuk, Kisileraras:
Anlagmazliklar.
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Communication in Family Mediation and
Implementation of the Transformative Model

When a divorce occurs, the life of a family changes forever. In-
dividuals lose their identities as spouses, couples, and family units;
they abandon their former roles and a sense of lack of control emerg-
es for every member within the family. On the other hand, the im-
pact of conflict on divorcing couples is particularly challenging when
considering all the simultaneous changes. Spouses know each oth-
er’s triggers and may repeatedly activate them during the divorce pro-

cess, further exacerbating an already stressful situation.

In traditional mediation approaches, contflict is labeled as a prob-
lem to be eliminated. However, when it comes to divorce, a situation
ripe with interpersonal interaction, the experience of conflict before,
during, and after the dispute cannot be ignored for each individual in
the family. Conflict brings feelings related to one’s own weakness and
inadequacy, confusion, doubt, and uncertainty (Bush ve Pope, 2004).
In this process, it is expected that the parties will focus more on their
“self”, take greater ownership of their needs and concerns, and exhib-
it an introverted attitude by approaching the perspective of the other
with skepticism, hostility, and closure. Simply put, conflict will lead to a

reduction in one’s sense of self and a detachment from the other party.

In such interpersonal disputes, it is crucial to regain personal effi-
cacy and feelings of attachment between the parties, reverse the nega-
tive cycle of conflict, and recreate constructive interaction. Regardless

of the attorney mediator’s mastery of procedural rules of mediation or
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the legislation related to the dispute, changing the ways parties com-
municate, negotiate, and discuss issues is necessary for the resolution
of domestic disputes. Additionally, it is important for the parties to be
able to make conscious decisions and interact effectively. Therefore,
the transformation of disputes will directly relate to the quality of the
interactions between the parties. Indeed, pursuing the divorce pro-
cess in a contentious and competitive manner negatively impacts the
adaptation of the spouses and children, as well as potential parenting
interactions (Kurdek & Sinclair, 1988; Rogers & Holmbeck, 1997).

When examining the human psyche, the most disturbing as-
pect of conflict for an individual is that it leads to introspection and
overlooking others, resulting in negative changes in interaction and
relationships. Even in the context of divorce, where a romantic re-
lationship has ended, both parties still harbor an inner desire to ex-
press what they wish to say and to be understood by the other. At this
juncture, mediation should offer something different from tradition-
al approaches and advice. Transformative mediation is well-suited to
working with family issues as it is based on a “relational” worldview.
This model aims to empower the disputing parties and enhance their
capacities for recognition and understanding of each other (Bush &
Pope, 2002). Through empowerment and recognition, the quality of
conflict interaction is expected to transform from negative and de-

structive to positive and constructive.

In contrast to traditional mediation approaches, which view
conflict as a problem to be eliminated, the transformative approach
sees conflict as an opportunity for moral development. The idea here
is that if interactions change, people can collaborate with each other
during conflict as they do when they are not in conflict. Therefore,
the mediator highlights the conflicts that arise during the mediation

session, does not shy away from them, and allows the parties to see
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the situation in all its complexity. In the Purple House discussions,
where the transformative mediation model is applied by Bush and
Folger, the proponents of the model choose to remain silent even if
the parties engage in a highly tense discussion about the dispute, al-
lowing the parties to control the conversation; they do not intervene
in the process to change individuals or the situation (Kuttner, 2006).
When they do intervene, it is often not as “reframing” but as direct
“reflection,” or by summarizing points mentioned by both sides, they
highlight the differences, legitimize these differences, and then leave
the control back to the parties. Bush does not determine which con-
versation to address or which issue to bring to the forefront. In con-
trast, in traditional mediation, there are internal behavioral patterns
that prevent these: First, mediators label. They tend to decide early
on what the dispute is about and how it should be framed to make it
manageable. Second, mediators tend to be directive in defining the
terms of the agreement. Third, they tend to leave aside issues that
cannot be easily addressed within a problem-solving approach. For
instance, relational or identity-related matters are often set aside as

they are considered too abstract to tackle.

In stark contrast, transformative mediators believe that “peo-
ple have what it takes to transform their own conflicts.” Even though
transformative mediators believe that people have what it takes, they
do not remain passive, hoping that the parties will just “work things
out.” Transformative mediators are very active in the process as facil-
itators of conversation. The mediator’s role is to facilitate the discus-
sion the parties choose to have, allowing them to discuss and process
their disputes. Thus, by monitoring and observing interactions be-
tween the parties minute by minute, and looking for opportunities
for empowerment and recognition/understanding, they intervene
in the interaction (Antes et al., 1998). In this process, when parties

become clearer, more organized, and move away from being fearful,
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defensive, and suspicious, they are in a position and have the will to
make decisions concerning matters that affect them (Bush & Pope,
2002). This reveals the potential to help couples transform a disor-

dered separation into an orderly, constructive one.

As it becomes evident, the focus of this model is on the parties’
self-awareness and their ability to determine their own destinies.
The mediator’s role, rather than imposing a settlement or encourag-
ing the parties to overlook unresolved issues, is to support them in
the central tenet advocated by this model. This approach does not
imply that decisions and agreements cannot be achieved at the end
of the process. On the contrary, higher rates of agreement have been
observed in the locations where the transformative model has been
implemented by the United States Postal Service (Kuttner, 2006).
In parallel, according to Thoits (1995) and Wheaton (1990), if cou-
ples make an effort to address issues that troubled them in their mar-
riage during the separation process, the negative effects of divorce
can be minimized. Although the marriage has ended, family relation-
ships continue; therefore, couples who spend time in mediation to
prepare, discuss, and plan for post-divorce life typically reduce the

stress and conflict associated with the separation process.

The goal of family mediation, contrary to popular belief, is not
to change the wills of the parties; it is to negotiate viable options for
the highest benefit of the parties, and most importantly, if there are
any children involved, after the dispute. If the spousal relationship is
ending, it’s to ensure a heartfelt agreement on conditions that will
sustain a healthy parental relationship. This method can facilitate
constructive and peaceful outcomes, particularly for children and
subsequently for men and women who will continue their relation-
ship as parents for life; it can also enable a relatively easier transition
for all parties involved, including family elders, into this new phase

and contribute positively to the relationships.
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Keywords: Family Mediation, Communication in Mediation,

Types of Mediation, Transformative Mediation, Interpersonal Disputes.
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Igsizlik Odenegine Hak Kazanma Bakimindan

Arabuluculuk Anlagma Tutanag: ve Bildirilen

Fesih Sebebi Arasinda Farkliligin Giincel Yarg:
Kararlar1 Cergevesinde Degerlendirilmesi

Dr. Ogr. Uyesi Kiibra DEMIR*

2018 yilinda 7036 sayili Is Mahkemeleri Kanunu'nda yapilan
degisiklikle beraber Kanuna, bireysel veya toplu is sozlesmesine da-
yanan isci veya isveren alacag1 ve tazminati ile ise iade talebiyle agi-
lan davalar bakimindan arabuluculuk uygulamas:i dava sart:1 olarak
ongorilmiistiir (7036 sayili Kanun m.3/1). Bu ¢ercevede Kanunda
arabuluculuk uygulamasina bagvurulmadan agilan davalarin herhan-
gi bir islem yapilmadan dava sart1 yoklugundan usulden reddedile-
cegi belirtilmistir (7036 sayili Kanun m.3/1I). Is uyusmazhklarinda
ise iade talebiyle acilan davalarin, uyusmazliklarin 6nemli bir kismi-
n1 olusturdugu bir gercektir. Ise iade siireclerinde yiiriitiilen arabu-
luculuk faaliyeti neticesinde varilan anlagma/anlagamama tutanag:
ise pek ¢ok agidan olduk¢a 6nemlidir. Taraflar arasinda bir anlagma-
ya varilmasi halinde anlagma belgesinin hukuki niteliginin ne oldugu
konusunda birtakim tartigmalar bulunsa da bu belgenin bir 6zel hu-
kuk s6zlesmesi oldugu g6z 6niine alindiginda her iki tarafi baglayaca-

g1 kuskusuzdur.

*  Sivas Cumhuriyet Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Ana-
bilim Dali Ogretim Uyesi, ORCID: 0000-0002- 2073-508S.
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Taraflar arabuluculuk son tutanaklarini anlagmalarinin igerigine
uygun olarak diledikleri gibi diizenleyebilirler. Ozellikle ise iade tale-
biyle dava agilmadan 6nce arabulucuya bagvurulan durumlarda ara-
buluculuk agamasinda ig¢inin ige iade edilmemesi yoniinde bir anlag-
maya varilmugsa is s6zlesmesinin sona erecegi taraflarca kabul edilmig
olur. Boylelikle arabuluculuk son tutanagina issizlik sigortasi kodu
bagka bir ifadeyle is¢inin isten ¢ikis ya da isten ¢ikarilma gerekgesi
de eklenebilir. Arabuluculuk faaliyeti sonucunda anlagmaya varilma-
st durumunda, tizerinde anlagilan hususlar bakimindan kural olarak
taraflarca bir daha dava agilamayacaktir. S6zii edilen durum is¢inin
arabuluculuk faaliyeti sonrasinda pek ¢ok hakki ileri siirebilmesi ve
bu haklardan yararlanabilmesi agisindan 6nemlidir. Bu haklardan bi-
risini de igsizlik sigortas: kapsaminda yapilan issizlik 6denegi olus-
turmaktadir. Anilan 6denek, ig sozlesmesinin belirli hallerde sona er-
mesi durumunda ve bu duruma ek birtakim sartlarin saglanmasryla
iscinin igsiz kaldigi dénemlerde yapilan gegici siireli bir 6demedir. Is
sozlegmesi sona eren is¢inin 6denekten yararlanmasi icin belirli stire
icerisinde ilgili Kuruma bagvuruda bulunmasi gerekir. Ucret gelirinin
yerine ge¢me islevi saglayan bu 6denegin amaci igsiz kalan kisiye bir
stireligine gelir giivencesi saglamaktir. Igsizlik 6denegine hak kazan-
manin birtakim kosullar1 bulundugundan bahsedilmisti. Dolayisiyla
yalnizca arabuluculuk yoluyla anlagilmig olmasi bu 6denege hak ka-

zanma bakimindan yeterli sayilmayacaktir.

2020 yilinda yirirlige giren Pasif Isgiici Hizmetleri
Genelgesinde “Arabuluculuk Tutanad: ile Yapilan Bagvurular” bas-
likli diizenlemede taraflarin arabulucu agamasinda anlagmasi halin-
de igsizlik 6deneginden ne sekilde yararlanilacaginin usul ve esaslar
diizenlenmistir. Bu ¢ercevede is sozlesmesinin feshedilmesi esnasin-
da fesih sebebi igveren tarafindan bagka bir sebep olarak bildirilmis
olsa dahi arabuluculuk anlagma tutanaginda yer alan fesih sebebi esas

alinacak olup, fesih sebebinin giincellenmesi gerekecektir. Bu durum
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arabuluculuk siirecindeki gizliligin ihlali olarak da degerlendirileme-
yecektir. S6zii edilen durum gesitli yarg: kararlarinda da ele alinmig
ve son olarak getigimiz yil Ankara Bolge Adliye Mahkemesi tarafin-
dan verilen bir Kararda da isciye igsizlik denegi baglanmasi hususun-
da igveren tarafindan bildirilen fesih sebebi ile arabuluculuk anlagma
tutanaginda belirtilen fesih sebebinin farkli olmasi durumunda han-
gi sebebe itibar edilmesi gerektigi tizerinde durulmustur. Bu ¢alisma
kapsaminda igsizlik sigortasi 6denegine hak kazanmanin kosullar1 ile
arabuluculuk tutanaginda belirtilen isten ¢ikis kodu ile isverenin bil-
dirmis oldugu fesih sebebinin farklihk gostermesi halinde ortaya ¢ika-
bilecek uyusmazliklarin ¢6ziimiiniin ne sekilde ele alinmasi gerektigi

giincel yarg: kararlar1 15181nda incelenmeye caligilacaktur.

Anahtar kelimeler: Arabuluculuk, Issizlik Sigortasi, Ise lade Da-
vasi, Arabuluculuk Anlagma Belgesi, Gizlilik Ilkesi.
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Evaluation of the Difference Between the
Mediation Agreement Reports and the Reported
Reason for Termination in Terms of Entitlement

to Unemployment Allowance Within the

Framework of Recent Judicial Decisions

In 2018, with the amendment to the Labor Courts Law No.
7036, mediation was stipulated as a condition of litigation for law-
suits filed for employee or employer receivables and compensation
based on the Law, individual or collective labor agreement, and rein-
statement (Article 3/I of Law No. 7036). Within this framework, it
is stated in the Law that the lawsuits filed without applying for medi-
ation will be dismissed procedurally due to the lack of a cause of ac-
tion without action (Art. 3/1I of Law No. 7036). It is a fact that the
lawsuits filed for reemployment in labor disputes constitute a signifi-
cant portion of the conflict. The agreement/non-agreement minutes
reached in the mediation activity in the reemployment processes
areessentialin many respects. Although there are some debatesabout-
the legal nature of the agreement documentif itis reachedbetween
the parties, it is undoubtedly binding on both parties, given that this

document is a private law contract.

The parties may organize the final report of the mediation as
they wish by the content of their agreement. In cases where medi-
ationis appliedto the mediator before filing a lawsuit for reemploy-
ment, if an agreementis reachedduring the mediation phase that

the employee will notbe reemployed, the parties accept thatthe
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employment contract will be terminated. Thus, the unemployment
insurance code, in other words, the reason for theemployee’sdismiss-
al or dismissal, can be added to the final report of the mediation. If
an agreementis reachedas a result of the mediation activity, as a rule,
the parties will not be able to file a lawsuit againregardingthe agreed
issues. Theabovementioned situationisessentialfor the employee to
assert and benefit from many rights after the mediation activity. One
of these rights is the unemployment insurance benefit within the
scope of unemployment insurance. Theallowance aboveis a payment
made in the event of the termination of the employment contract in
certain circumstances and in the periods when the worker is unem-
ployed by meeting certain additional conditions. For the employee
whose employment contractis terminatedto benefit from the allow-
ance,theymust apply to the relevant institution within a certain peri-
od.This allowance, which provides a replacement function for wage
income, is to provide income security to the unemployed person for
some time. It has alreadybeen mentionedthat there are certain con-
ditions to qualify for unemployment allowance. Therefore, only an
agreement reached through mediation will not be considered suffi-

cient to qualify for this allowance.

The Circular on Passive Labor Force Services, which entered
into force in 2020, regulates the procedures and principles of how to
benefit from unemployment benefits if the parties agree at the me-
diation stage in the “Applications Made with Mediation Report” reg-
ulation.Within this framework, even if the employer reports the rea-
son for termination as another reason during the termination of the
employment contract, the reason for termination in the mediation
agreement report willbe takenas a basis, andthe reason for termina-
tion will need to be updated.This situation cannot be considered a
breach of confidentiality in the mediation process. Theproblem, as

mentioned abovehasbeen addressedin various judicial decisions.
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Finally, in a decision issued by the Ankara Regional Court of Appeals
last year, it has been emphasized which reason should be considered
if the reason for termination notified by the employer and stated in
the mediation agreement report is different. Within the scope of this
study, the conditions for qualifying for unemployment insurance al-
lowance, how disputes may be resolved if the termination code is
specified in the mediation report, and the reason for termination re-
ported by the employer willbe examinedin light of current judicial

decisions.

Keywords: Mediation, Unemployment Insurance,Mediation

Agreement Document, Principle of Confidentiality.
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Isverenler Arasinda Organik Bag
Bulunmasinin Dava Sarti Arabuluculukta
Ortaya Cikarabilecegi Sorunlar

Dr. Ogr. Uyesi Aybiike KARACA YAGCI*

7036 sayili Is Mahkemeleri Kanunu uyarinca, “Kanuna, bireysel
veya toplu is s6zlesmesine dayanan isci veya isveren alacag1 ve tazmi-
nat1 ile ige iade talebiyle agilan davalarda arabulucuya bagvurulmus
olmasi dava sartidir” (m. 3/1). S6z konusu hiikiimden anlagilaca-
g1 uzere is iliskilerinden kaynaklanan uyusmazhklarda dava agma-
dan 6nce arabulucuya bagvurulmasi kuraldir. Ayrica alacagin huku-
ki dayanaginin 6nemi yoktur. Kanundan, toplu is sozlesmesinden, is
sozlesmesinden kaynaklanacag gibi isyeri uygulamalarindan da kay-
naklanabilir. Ornegin, iscinin ise iade ya da kidem tazminati, ihbar
tazminati, sendikal tazminat, ticret, ikramiye, yillik izin ticreti alacag:
gibi is¢ilik alacaklar1 igin igverene kars1 dava agmadan 6nce dava sart1
arabuluculuk siirecini yerine getirmesi gerekmektedir. Hemen belir-
telim ki, bu alacaklar ve tazminatlar ile ilgili itirazin iptali, menfi tespit
ve istirdat davalar1 hususunda da arabulucuya bagvurulmas: gerek-
mektedir (m. 3/1, c. 2). Bununla birlikte Is Mahkemeleri Kanunu-
nun 3. maddesinin 3. fikrasinda dava sart1 olarak arabulucuya bagvu-

rulmasinin istisnalar1 diizenlemistir. S6zii edilen hitkiim uyarinca, is

*  Marmara Universitesi Hukuk Fakiiltesi Is ve Sosyal Giivenlik Hukuku Ogretim Uye-
si, ORCID: 0000-0002-1301-1820.
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kazasi veya meslek hastaligindan kaynaklanan maddi ve manevi taz-
minat ile bunlarla ilgili tespit, itiraz ve riicu davalarinda arabulucu-
ya bagvurulmasi zorunlu degildir. Uygulamada is iliskisinin hukuka
uygun olarak kuruldugu durumlarda isverenin belirlenmesi zor de-
gildir. Ancak kimi isverenler, is ve sosyal giivenlik hukukuna iligkin
yukiimliliiklerinden kaginmak igin resmi kayitlarda yer almak iste-
memektedir. Bunlarin yerine, gercekte isveren olmayan tgiincii ki-
siler (gercek ya da tiizel kisi) Sosyal Giivenlik Kurumu kayitlarin-
da, bordrolarda, is sozlesmelerinde ya da benzeri diger kayitlarda
isveren olarak yer alirlar. Bu nedenle, is¢iler tarafindan yanls kisile-
re karg1 dava agilabilmektedir. Belirtelim ki gerek 6325 sayili Hukuk
Uyusmazliklarinda Arabuluculuk Kanununda gerekse 7036 say1li Is
Mahkemeleri Kanununda dava gart1 arabuluculuk siirecinde ig¢inin
isverenin taraf sifatinda yanilmasi, gergek isverenin kim oldugunun
tespitinin yapilmasi gerektigi durumlarda arabuluculuk siirecine ilig-
kin 6zel bir diizenleme bulunmamaktadir. Ancak bu konuda bir di-
zenlemenin bulunmuyor olmasi uygulamada sorunlarin yaganmadigt
ya da yasanmayacagi anlamina gelmemektedir. Caligmamizin amaci
dava sart1 arabuluculuk siirecinde gergek isverenin tespiti hususun-
da ortaya ¢ikabilecek olan sorunlari tespit etmek ve ¢oziim Onerile-

ri sunmaktadir.

Is Hukukunda Yargtay, iscinin gercek isvereninin tespitinde “or-
ganik bag” kavramindan yararlanmaktadir. Belirtelim ki, organik bag
kavrami I Hukuku mevzuatinda tanimlanmamugtir. Ancak dgretiye
gore organik bag, iki bagimsiz hukuk siijesinin, ekonomik, yonetsel
ya da hukuki agidan siki bir bag iginde olmasini, bagimsizligini kay-
betmeden ancak bir biitiinliik i¢cinde yonetilmesini ifade eder. Orga-
nik bag bir durum olup, salt iki igveren arasinda organik bagin varlig
hakkin kétiiye kullanilmasi anlamina gelmemektedir ve tiizel kisilik
perdesinin kaldirilmasi sonucunu dogurmamaktadir. Ne zaman ki is-

verenler aralarinda bulunan hukuka uygun bu bag, is¢inin haklarina
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zarar vermek kastryla kullanir o zaman organik bagin kotiiye kullanil-

masindan bahsedilir ve tiizel kisilik perdesi kaldirilir.

Dava gart1 arabuluculuk kabul edilmeden 6nceki stiregte is¢inin
gercek isverenini tespit edemedigi bir diger ifadeyle isverenler arasin-
da organik bagin kotiiye kullanildig1 durumlarda yarg tarafindan da-
vanin reddini 6nlemek i¢in Hukuk Muhakemeleri Kanununun “ta-
rafta iradi degisiklik” baslikli 124. maddesinden yararlanilmakta, isci
taraf degisikligi yapabilmekteydi. Ancak dava sart1 arabuluculuk ka-
bul edildikten sonra sé6zii edilen hitkmiin uygulanip uygulanamaya-
caginin degerlendirilmesi gerekir. Iscinin igveren olarak bildirdigi
taraf ile iscilik alacagi ya da ise iade talebiyle arabuluculuk siirecini
yiiriitmesi durumunda farkl olasiliklar ile karsilagilabilir. Ilk olasilik
is¢inin arabuluculuk biirosuna igveren olarak bildirdigi taraf, isveren
olmadigini iddia edebilir. Isci, isveren olmadigi hususunda ikna olur
ve arabuluculuk tutanagi imzalanir. Ancak, isci arabuluculuk safha-
sinda gergek igverenin kars: taraf oldugu konusunda 1srarc1 olur ve
arabuluculuk siirecinin de olumsuz sonuglandig: veya arabuluculuk
sathasinda bu husus, tartisma konusu olmadigi durumlar uygulama-
da sorun olabilecektir. Bu durumlarda is¢inin, tutanagin diizenlen-
mesinden sonra arabuluculuk safhasindaki karg: tarafa dava agmasi
ve mahkemece arabuluculuk tutanaginda ismi yer alan kisinin is¢inin
gercek isvereni olmadigy, gergek isverenin bagka bir kimse oldugu-
nun tespit edilmesi halinde, HMK m.124’tin uygulanip uygulanma-
yacag sorusu akla gelecektir. S6zii edilen bu sorunlar is¢inin ise iade

davasi ve igcilik alacaklar1 davalar1 bakimindan olduk¢a 6nemlidir.

Arabuluculuk siirecinde is¢inin gercek isvereni degil de sade-
ce Sosyal Giivenlik Kurumu kayitlarinda goriinen kisiyi ya da sirke-
ti igveren olarak bildirmesi durumunda arabuluculuk stirecine taraf
ekleme suretiyle gergek igverenin dahil edilip edilemeyecegi husu-

su da cevaplandirilmas: gereken bir diger sorudur. Belirtelim ki taraf
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ekleme yoluyla gergek isverenin eklenebilmesi usul ekonomisi baki-
mindan da yararli olacaktir. Ayrica isginin, tekrar gergek isverenine
karg1 arabuluculuk siirecine bagvurmasi gerekliligi, 6zellikle isginin
ise davas1 agmadan 6nce tekrar arabulucuya bagvurmas: gerekliligi
yasal siireyi de dikkate aldigimizda iscinin hak kaybina sebebiyet ve-

rebilecektir.

Isverenler arasinda organik bagin bulunmasi ve bu baglamda
gercek isverenin tespit edilmesi konusunda arabulucunun ya da ara-
buluculuk biirosunun arastirma yapma ytikiimliligiintin olup olma-
dig1 da degerlendirilmesi gereken bir diger husustur. Calisgmamizda
bu uygulama sorununun da tizerinde durulacak ve ¢6ziim onerileri

sunulacaktir.

Is¢i tarafindan arabuluculuk biirosuna gergek igveren ile arasin-
da organik bag bulunan bir kisiyi ya da sirketi isveren olarak bildir-
mesi durumunda arabuluculuk siirecinin her iki igveren ile birlikte
yerine getirilmesi gerekir. Ancak sozii edilen bu durum, taraflarin
arabuluculuk siirecinde anlagmanin gergeklesmesi igin igveren ola-
rak belirtilen sirketlerin ya da kisilerin iradelerinin ayni1 yonde olma-
sinin gerekip gerekmeyecegi sorusunu akla getirecektir. Yine ig¢inin
arabuluculuk biirosuna ise iade talebiyle bagvurmasi ve arabuluculuk
goriismeleri sonucunda isginin resmi kayitlarda isveren olarak gorii-
nen kisiye ya da sirkete degil de fiili olarak ¢alistig1 gergek isverenine
ait igyerine iadesi hususunda anlagmanin miimkiin olup olmadig ce-

vaplandirilmasi gereken bir diger sorudur.

Anahtar kelimeler: organik bag, arabuluculuk, dava sart1 arabu-
luculuk, gercek isveren, is mahkemeleri kanunu, ise iade, is¢ilik ala-

caklari.
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Problems That the Existence of Organic Link
Between Employers May Arise in Mediation

Pursuant to the Law No. 7036 on Labour Courts, Application to
a mediator is a condition of litigation in lawsuits filed for employee
or employer receivables and compensation based on the law, individ-
ual or collective labour agreement, and for reinstatement’ (Art. 3/1).
Pursuant to the aforementioned provision, the employee must ful-
fil the mediation process before filing a lawsuit against the employer
for labour receivables such as reinstatement or severance pay, annu-
al leave pay receivable. In practice, it is not difficult to determine the
employer in cases where the labour relationship is established in ac-
cordance with the law. However, some employers do not want to be
included in official records in order to avoid their obligations under
labour and social security law. Instead, third parties (natural or legal
persons) who are not actually employers are listed as employers in
Social Security Institution records, payrolls, employment contracts

or other similar records.

It should be noted that neither the Law on Mediation in Civil
Disputes No. 6325 nor the Labour Courts Law No. 7036 has a spe-
cial regulation regarding the mediation process in cases where the
employee is mistaken in the party capacity of the employer in the
mediation process and it is necessary to determine who the real em-
ployer is. However, the fact that there is no regulation on this issue
does not mean that there are not or will not be problems in practice.
The aim of our study is to identify the problems that may arise in de-
termining the real employer during the mediation process and to of-

fer solution suggestions.
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In Labor Law, the Supreme Court uses the concept of organ-
ic link developed by jurisprudence in determining the real employer
of the worker. The organic link is not defined in the labour law legis-
lation. However, according to the doctrine, the organic link refers to
the fact that two independent subjects of law are closely linked eco-
nomically, administratively or legally, and that they are managed in
integrity without losing their independence. An organic link is a con-
dition, and the mere existence of an organic link between two em-
ployers does not constitute an abuse of right and does not result in
lifting the veil of legal personality. When employers use this lawful
link with the intention of harming the rights of the employee, then
the organic link is said to be abused and the veil of legal personali-

ty is removed.

Before the adoption of mediation as a condition for litigation,
Article 124 of the Code of Civil Procedure was used to prevent the
dismissal of the lawsuit by the judiciary in cases where the employ-
ee could not identify his/her real employer, in other words, in cas-
es where the organic link between the employers was abused, and
the employee could change parties. However, it is necessary to eval-
uate whether the aforementioned provision can be applied after the
acceptance of mediation as a condition for litigation. Different situ-
ations may be encountered if the employee conducts the mediation
process with the party declared by the employee as the employer
with a claim for labour receivables or reemployment. The first possi-
bility is that the party notified by the employee to the mediation of-
fice as the employer may claim that he/she is not the employer. The
worker is convinced that he/she is not the employer and the medi-
ation report is signed. However, if the employee insists that the real
employer is the other party during the mediation phase and the me-
diation process ends negatively or this issue is not discussed during

the mediation phase, this may be a problem in practice. In such cases,
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if the employee files a lawsuit against the other party in the mediation
phase after the minutes are issued, and the court determines that the
person whose name appears in the mediation minutes is not the ac-
tual employer of the employee and that the actual employer is anoth-
er person, the question of whether Article 124 of the Code of Civ-
il Procedure will be applied will come to mind. These problems are
very important in terms of the employee’s reinstatement case and la-

bour receivables cases.

Another question that needs to be answered is whether the real
employer can be included in the mediation process by adding parties
in the mediation process if the employee does not report the real em-
ployer but only the person or company appearing in the records of
the Social Security Institution. It should be noted that the addition
of the real employer through party addition would also be beneficial
in terms of procedural economy. In addition, the necessity for the
employee to apply to the mediation process against his/her real em-
ployer again, especially the necessity for the employee to apply to the
mediator again before filing an employment lawsuit, may cause the

employee to lose his/her rights when we consider the legal period.

Another issue that needs to be evaluated is whether the media-
tor or the mediation office has an obligation to conduct research on
the existence of an organic link between the employers and in this
context, to determine the real employer. In our study, these imple-
mentation problems will be emphasised and solution suggestions

will be presented.

In the event that the employee notifies the mediation office of
a person or company that has organic link with the real employer as
the employer, the mediation process must be carried out together

with both employers. However, this situation raises the question of
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whether the will of the companies or persons designated as employ-
ers should be in the same direction in order for the parties to reach
an agreement during the mediation process. Another question that
needs to be answered is whether it is possible for the employee to
apply to the mediation office with a request for reinstatement and
whether it is possible to agree on the reinstatement of the employee
to the workplace belonging to the real employer where the employee
actually works, not to the person or company as the employer in the

official records as a result of the mediation negotiations.

Keywords: organic link, mediation, mediation as a condition of
litigation, real employer, labour courts law, reinstatement, labour re-

ceivables.
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Dava Sart1 Arabuluculukta
Yapay Zeka Kullanimi

Arb. Ogr. Gor. Dr. Muhammed Burak GORENTAS*

Ulkemizde 6325 sayil “Hukuk Uyusmazliklarinda Arabulu-
culuk Kanunu” ile uyusmazliklarin ¢éziimiinde alternatif yol olan
arabuluculuk yolu uygulanmaya baglanmistir'. Once ihtiyari olarak
diizenlense de 7036 sayili Is Mahkemeleri Kanununun “Dava sar-
t1 olarak arabuluculuk” kenar baghgini tagryan 3. maddesiyle zorun-
lu arabuluculuk kavrami hukuk sistemimize girmistir>. Daha son-
ra 7155 sayih Kanun'un 20. maddesiyle 6102 sayili Tiirk Ticaret
Kanunu'na (TTK) 5S/A maddesi eklenmis ve bu degisiklikle beraber
konusu bir miktar paranin 6denmesi olan alacak ve tazminat talep-
leri bakimindan dava agilmadan 6nce arabuluculuga bagvurmak zo-
runlu hale gelmistir’. Ardindan, 6502 sayil Tiiketicinin Korunmasi
Hakkinda Kanun’a eklenen 73/A maddesiyle tiiketici uyusmazlikla-
rinda da dava agilmadan 6nce arabulucuya bagvurma sart getirilmis-
tir*. Son olarak, 05.04.2023 tarihli Resmi Gazete’de yayimlanan 7445
say1lt Icra ve Iflas Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasi-

na Dair Kanun kapsaminda 01.09.2023 tarihinde yiiriirlige girmek

Van Yiiziincii Yil Universitesi Ogretim Gérevlisi, ORCID: 0000-0001-8898-9631.
RG:22.06.2012,28331.

RG:25.10.2017, 30221.
RG: 19.12.2018, 30630 ve RG: 14.02.2011, 27846.
RG:28.11.2013, 28835.
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tizere birtakim yasal degisiklikler yapilmig ve zorunlu arabuluculu-
gun uygulama alami genigletilmistir’. Bu degisiklikler cercevesinde
7448 sayili Kanun'un 37. maddesiyle 6325 sayili Kanun’a 18/A mad-
desinden sonra gelmek tizere “Bazi uyusmazliklarda dava sart1 ola-
rak arabuluculuk” kenar baghkl: 18/B maddesi eklenmis; kiralanan
tasinmazlarin 2004 sayili Kanun’a gore ilamsiz icra yoluyla tahliyesi-
ne iligkin hitkiimler hari¢ olmak tizere kira iligkisinden kaynaklanan
uyusmazliklar, taginir ve taginmazlarin paylastirilmasi ve ortakligin
giderilmesine iliskin uyusmazliklar, 23/6/196S tarihli ve 634 say1-
I1 Kat Miilkiyeti Kanunu'ndan kaynaklanan uyusmazliklar ile komsu
hakkindan kaynaklanan uyusmazliklar zorunlu arabuluculugun kap-
samina dahil edilmistir. Yine, 7445 sayih Kanun'un 31. maddesiyle
TTK 5/A maddesinin birinci fikrasinda yer alan “paranin 6denmesi
olan alacak ve tazminat talepleri hakkinda” ibaresi “para olan alacak,
tazminat, itirazin iptali, menfi tespit ve istirdat davalarinda,” seklin-
de degistirilmis; 7445 sayili Kanun'un 41. maddesiyle de 7036 sayili
[s Mahkemeleri Kanunu’'nun 3. maddesinin 1. fikrasina “Bu alacak ve
tazminatla ilgili itirazin iptali, mentfi tespit ve istirdat davalar1 hakkin-

da birinci ciimle hitkmii uygulanir” ciimlesi eklenmigtir®.

Heniiz yeni olan bu degisiklikle uygulamada bazi sorunlar ortaya
gtkmugtir. Taraflarin uyusmazh@in arabuluculuk sartina tabi olup ol-
madigini dogru bir sekilde belirlememesi veya yanls bir sekilde dava
agmalari, arabuluculuga gitmesi gereken bir uyusmazlik igin dava
agilmamasi gibi durumlar yasanmakta ve bunun sonucunda agilan
dava dosyalar1 mahkemeler tarafindan geri gonderilmekte veya ara-
bulucu tarafindan dosya tiirii ihtiyari arabuluculuga doniistiiriilmek-

tedir. Bu durum, mahkeme ve arabuluculuk siireci arasinda zaman ve

S RG:05.04.2023, 32154.

6 Solak, E., & Cakir, A. C. Adi Ortakligin Ugiincii Kisilerle iliskisinde Ortakligin Tem-
sili ve Arabuluculuga Bagvuru. Inénii Universitesi Hukuk Fakiiltesi Dergisi, 15(1), 15-
28.s.18.
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taraflarin hak kaybina neden olmaktadir. Béyle bir durumda ¢6ziim

icin yapay zeka uygulamalarinin kullanilmas: akla gelmektedir.

Teknolojinin ilerlemesi sayesinde hukuk aktorlerine yardima
olacak birgok uygulama gelistirilmistir’. Teknolojik uygulamalardan
en yenisi yapay zeka uygulamalaridir. Yapay zeka uygulamalar1 hukuk
alaninda bir¢ok kolaylik saglamaktadir. Yapay zeké destekli aragtirma
araglari, hukuki kaynaklar1 otomatik olarak tarayarak ilgili yasal me-
tinleri ve kararlar1 hizli bir gekilde bulmakta, biiytik miktardaki bel-
geleri otomatik olarak islemekte ve siniflandirmakta, dogal dil isleme
teknikleriyle, yapay zeka, hukuki belgelerdeki metinleri anlamakta ve
anlamma uygun 6nerilerde bulunmaktadir®. Bu uygulamalar mah-
kemelerde oldugu gibi alternatif uyusmazlik ¢6ziim yollarinda da
kullanilmaya baglanmigtir’. Arabuluculuk siirecini desteklemek igin
de yapay zeka kullanilabilir. Biiyiik veri analizi ve tahmin modelleriy-
le, yapay zeka, taraflar arasindaki uyusmazliklarin ¢6ziimi i¢in daha

iyi onerilerde bulunabilir.

Yapay zekd, zorunlu dava sart: arabuluculukta bagvuru siireglerinde
bagvuruculara ve arabuluculara yardimer olabilir. Ozellikle, bir uyugmaz-
ligin zorunlu dava sart: olarak arabuluculugu gerektirip gerektirmedigi-
ni 6nceden tahmin eden yapay zeka uygulamalari, hukuk alaninda qigir
agic1 bir yenilik potansiyeline sahiptir. Bu tiir tahminler i¢in yapay zeka-
nun bir alt dali olan makine 6grenmesi yontemleri kullanilabilir. Makine
ogrenmesi, biiyiik veri setlerinden belirli kaliplar1 6grenerek, karmagik

7 Ozekes, M. (Ed.). (2022). Dijital Cagda Medeni Yarg:. Adalet Yaymevi

8 Gorentas, M. B. (2024). Sanal Yargi¢ (1. bs). On Iki Levha Yaymecilik.

9 Yazicy, C. (2020). E-Arabuluculuga Genel Bakis ve Tiirkiye Agisindan Oneriler.
Yesilirmak, A., Giimritk¢iioglu, Y. B., Kafaly, O.F, Yakacak, G. A., Diilger, A. (Ed).
Arabuluculugun Gelecei Sempozyumu (s. 221-226) iginde. Ibn Haldun Universitesi
Yayinlary, s. 222, Karabel, E.G., Aydemir, D., (2023). Medeni Usul Hukukunda Yarg1-
lamanin Hizlandirilmas: ve Adalete Erisim Hakki Bakimindan Cevrimigi Yargilama
ve Yapay Zekanin Kullanimi. Marmara Universitesi Hukuk Fakiiltesi Hukuk Aragtur-
malar1 Dergisi, 29(1), 530-573.

— 137 —



Akran ve Aile Arabuluculugu Uygulamalari Semineri

tahminlerde bulunabilme yetenegine sahip sistemlerdir'®. Bunun icin
oncelikle veri toplama ve verileri isleme, ardindan model egitimi ve son-

rasinda performans degerlendirmesi yapilmalidir.

Yapay zekd modelinin dogru tahminler yapabilmesi igin, ilgili
yasal metinler, yarg: kararlar1 ve arabuluculuk kayitlarindan olusan
genis bir veri setine ihtiyag vardir. Boyle genis bir veri setine erigim
Arabuluculuk Dairesi Bagkanligi'nin veri tabanindan saglanabilir. Bu
veriler, dogal dil isleme teknikleri kullanilarak iglenebilir. Insanin kul-
landig1 “dogal” dilin makinenin anlayacag: hale dontstiirtilmesi igin
“islenmesi” siirecine verilen isim dogal dil islemedir''. Makine 6g-
renimi algoritmalari, veri setindeki 6rtntiileri analiz ederek, hangi
uyusmazliklarin zorunlu arabuluculuk kapsamina girdigini 6grenir.
Egitim siireci, modelin tahmin dogrulugunu artirir. Hangi algoritma-
nin daha dogru sonug verdigi performans degerlendirmeleri ile belir-

lenir. Bu siirece ait sema $ekil 1'de gosterilmistir.

10 Makine grenmesi ydntemleri ile ilgili daha fazla bilgi i¢in bkz. Alpaydin, E. (2014).
Introduction to Machine Learning (Third). The MIT Press, Balaban, M. E., & Kar-
tal, E. (2015). Veri Madenciligi ve Makine Ogrenmesi Temel Algoritmalar1 ve R
Dili Uygulamalar1 (1st ed.). Caglayan Kitabevi, Bastanlar, Y., & Ozuysal, M. (2014).
Introduction to machine learning. In M. Yousef & J. Allmer (Eds.), miRNomics:
MicroRNA biology and computational analysis (Vol. 1107, pp. 105-128). Springer
Science+Business Media. https://doi.org/10.1007/978-1-62703- 748-8_7, Bayram
Arly, N, Giirsakal, S. & Engin M. (Ed.), Denetimli Makine Ogrenmesi Algoritmalar:
R ve Python Uygulamalar1. Nobel Yayinevi, Mahesh, B. (2020). Machine Learning
Algorithms -A Review. International Journal of Science and Research (IJSR), 9(1),
381-386. https://doi.org/10.21275/ART20203995, Zhou, Z.-H. (2021). Machine
Learning. Springer Singapore. https://doi.org/10.1007/978-981- 15-1967-3.

11  Gorentag, M. B. .23, Dogal dil isleme ile ilgili daha fazla bilgi i¢in bkz. Adal, E.
(2012). Dogal dil isleme. Tiirkiye Bilisim Vakfi Bilgisayar Bilimleri ve Mithendisligi
Dergisi, S. https://dergipark.org.tr/en/download/article-file/207209, Chowdhary,
K.R. (2020). Natural Language Processing. In Fundamentals of Artificial Intelligen-
ce (1st ed., pp. 603-649). Springer. https://doi.org/https://doi.org/10.1007/978-
81-322-3972-7_19, Eyecioglu Ozmutly, A. (2021). Dogal Dil Isleme. In T. Talan &
C. Aktiirk (Eds.), Bilgisayar Bilimlerinde Teorik ve Uygulamali Aragtirmalar (pp.
129-154). Efe Akademik Yayincilik, Liddy, E. D. (2001). Natural Language Proces-
sing. In M. Decker (Ed.), Encyclopedia of Library and Information Science (2nd
Edition). Syracuse University SURFACE, Seker, S. E. (2015). Dogal Dil Isleme (Na-
tural Language Processing). YBS Ansiklopedi, 2(4), 14-31.
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Ham Metin | > Dogal Dil Isleme
Perform.ans . Makine Ogrenmesi
Degerlendirmesi

Sekil 1: Yapay Zeka ile Tahmin Siireci

Boyle bir uygulama gelistirmenin bir¢ok avantajlar1 bulunmak-
tadir. Avukatlarin, bagvurucularin ve arabulucularin, uyusmazliklarin
arabuluculukla ¢6ziilme zorunlulugunu hizli bir sekilde belirlemesiy-
le zaman ve kaynak tasarrufu saglanir. Uygulama, arabuluculuk siire-
cine dair genel bilgilendirme yaparak, hukuki siireglere erigimi kolay-
lagtirir. Yeni dava 6rnekleri ve kararlar sisteme eklendikge, yapay zeka

modeli siirekli olarak giincellenir ve iyilestirilir.

Yapay zeka destekli zorunlu arabuluculuk dava sart: tahmin sis-
temleri, hukuk pratiginde 6nemli bir yenilik ve kolaylik saglayabi-
lir. Bu teknoloji, hukuki siireclerin daha seffaf, erisilebilir ve verim-
li hale gelmesine katkida bulunurken, ayni zamanda tiim aktorler
icin zaman ve kaynak tasarrufu saglar. Yapay zeké ve hukukun kesi-
simi, siirekli gelisen bir alan olup, bu tiir uygulamalarin gelistirilme-
si ve iyilestirilmesi, hukuki siireglerin gelecegini sekillendirmeye de-

vam edecektir.

Anabhtar kelimeler: Bilisim Hukuku, Yapay Zek4, Zorunlu Ara-
buluculuk Dava Sarti.
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Use of Artificial Intelligence in
Mandatory Mediation

In our country, the alternative method of mediation, which is a
way to resolve disputes, has been initiated with the Law No. 6325 on
“Mediation in Civil Disputes”' Although initially optional, the con-
cept of mandatory mediation entered into our legal system with Arti-
cle 3 of Law No. 7036, titled “Mandatory Mediation”? Subsequently,
Article 20 of Law No. 7155 added Article 5/A to the Turkish Com-
mercial Law (TTK) No. 6102, making it mandatory to resort to me-
diation before filing a lawsuit for claims involving a sum of money or
compensation.® Afterwards, with the addition of Article 73/A to the
Law No. 6502 on Consumer Law, the requirement to resort to media-
tion before filing a lawsuit was introduced for consumer disputes.* Fi-
nally, within the framework of the “Amending Some Laws, Including
Law No. 7445” published in the Official Gazette dated 05.04.2023,
certain legal changes have been made to expand the scope of man-
datory mediation, which will enter into force on 01.09.2023.° In the
context of these amendments, within Article 37 of Law No. 7448,
a new Article 18/B titled “Mandatory Mediation in Certain Dis-
pute” has been added following Article 18/A of Law No. 6328. Dis-
putes arising from lease relationships, excluding provisions regard-

ing the eviction of leased immovables through non-judicial execution

Official Gazette (OG): 22.06.2012, 28331.
0G:25.10.2017, 30221.

0G: 19.12.2018, 30630 ve RG: 14.02.2011, 27846.
0G: 28.11.2013,28835.

0G: 05.04.2023, 32154.
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according to Law No. 2004, disputes arising from the division of mov-
able and immovable properties and the elimination of joint owner-
ship, disputes arising from Law No. 634 concerning Condominium
Ownership dated 23/6/196S, and disputes arising from neighbor-
ing rights have been included within the scope of mandatory medi-
ation. Furthermore, with Article 31 of Law No. 7445, the phrase e-
garding claims for payment of money and compensation’ in the first
paragraph of Article 5/A of the Turkish Commercial Law has been
changed to “claims for payment of money, compensation, cancella-
tion of objection, negative determination, and recovery in cases of
monetary claims and compensation”. Additionally, Article 41 of Law
No. 7445 has added the sentence “The provisions of the first sentence
shall apply to claims for cancellation of objection, negative determi-
nation, and recovery related to these claims and compensation” to the
first paragraph of Article 3 of Law No. 7036 on Labor Courts Law.®

With these recent changes, some issues have arisen in practice.
Instances such as parties failing to correctly determine whether their
dispute is subject to mediation or incorrectly filing lawsuits, leading
to situations where disputes that should have gone to mediation end
up in litigation, are being encountered. As a result, court cases are be-
ing sent back by the courts or being converted by the mediator into
cases suitable for voluntary mediation. This situation leads to a loss
of time and rights for the parties involved in both the court and me-
diation processes. In such circumstances, the use of artificial intelli-

gence applications for resolution comes to mind.

Thanks to the advancement of technology, many applications

have been developed to assist legal actors.” The newest among tech-

6 Solak, E., & Cakur, A. C. Adi Ortakligin Ugiincii Kigilerle Iliskisinde Ortakligin Tem-
sili ve Arabuluculuga Basvuru.fnonii Universitesi Hukuk Fakiiltesi Dergisi,15(1), 15-
28.p.18

7 Ozekes, M. (Ed.). (2022). Dijital Cagda Medeni Yargi. Adalet Yayinevi
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nological applications are artificial intelligence (AI) applications. Al
applications provide many conveniences in the field of law. AI-pow-
ered research tools automatically scan legal sources to quickly find
relevant legal texts and rulings, process and categorize large amounts
of documents automatically, and, using natural language processing
techniques, understand the text in legal documents and make appro-
priate suggestions.® These applications have begun to be used not
only in courts but also in alternative dispute resolution methods.’
Artificial intelligence can also be used to support the mediation pro-
cess. With big data analysis and prediction models, artificial intelli-
gence can provide better suggestions for resolving disputes between

parties.

Artificial intelligence can assist applicants and mediators in
the application processes for mandatory mediation. Especially, ar-
tificial intelligence applications that can predict in advance wheth-
er a dispute requires mandatory mediation have the potential to be
a groundbreaking innovation in the legal field. Machine learning
methods, a subfield of artificial intelligence, can be used for such pre-
dictions. Machine learning systems can make complex predictions
by learning specific patterns from large datasets. For this, data collec-
tion and processing should be done first, followed by model training

and subsequent performance evaluation.

For an artificial intelligence model to make accurate predictions,

it requires access to a wide dataset consisting of relevant legal texts,

8 Gorentas, M. B. (2024). Sanal Yargi¢ (1. bs). On Iki Levha Yaymecilik.

9 Yazicy, C. (2020). E-Arabuluculuga Genel Bakis ve Tiirkiye Agisindan Oneriler.
Yesilirmak, A., Giimritk¢iioglu, Y. B., Kafaly, O.F, Yakacak, G. A., Diilger, A. (Ed).
Arabuluculugun Gelecei Sempozyumu (s. 221-226) iginde. Ibn Haldun Universitesi
Yayinlary, s. 222, Karabel, E.G., Aydemir, D., (2023). Medeni Usul Hukukunda Yarg1-
lamanin Hizlandirilmas: ve Adalete Erisim Hakki Bakimindan Cevrimigi Yargilama
ve Yapay Zekanin Kullanimi. Marmara Universitesi Hukuk Fakiiltesi Hukuk Aragtur-
malar1 Dergisi, 29(1), 530-573.
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judicial decisions, and mediation records. Access to such a broad da-
taset can be provided through the database of the Directorate of Me-
diation. These data can be processed using natural language process-
ing techniques. The process of converting the ‘natural’ language used
by humans into a form understandable by machines is called ‘pro-
cessing’ in natural language processing. Machine learning algorithms
analyze patterns in the dataset to learn which disputes fall within the
scope of mandatory mediation. The training process enhances the
accuracy of the model’s predictions. The performance evaluation de-
termines which algorithm provides more accurate results. The sche-

ma of this process is illustrated in Figure 1.

Raw Text |:> Natural Language Processing
Performance R ]
. Machine Learning
Evaluation

Figure 1: Prediction Process with Artificial Intelligence

Developing such an application offers several advantages. Attor-
neys, applicants, and mediators can quickly determine the necessi-
ty of resolving disputes through mediation, resulting in time and re-
source savings. The application facilitates access to legal processes by
providing general information about the mediation process. As new
case examples and rulings are added to the system, the artificial intel-

ligence model is continuously updated and improved.
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Al-supported mandatory mediation prediction systems can pro-
vide a significant innovation and convenience in legal practice. This
technology contributes to making legal processes more transparent,
accessible, and efficient, while also saving time and resources for all
stakeholders. The intersection of artificial intelligence and law is an
evolving field, and the development and improvement of such appli-

cations will continue to shape the future of legal processes.

Keywords: Information Technology Law, Artificial Intelligence,
Mandatory Mediation.
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Yapay Zeka, Blok Zincir Teknolojisi ve
Video-Konferans Yontemiyle Yapilan Online
Arabuluculugun Arabuluculuga Etkileri

Av. Arb. Yonca Fatma YUCEL*

Cagimizda teknolojik gelismeler hayatin her alaninda oldugu
gibi hukukgular: da yakindan ilgilendirmektedir. Bu dogrultuda; hu-
kukgular s6z konusu gelismeler paralelinde dogru materyale ve bilgi-
lendirmeye ulagmaya ¢alismaktadir. Konuya dair saglam bir alt yap:
hukukgularin ¢aligsmalarini daha efektif ve verimli kilmaktadir. Bu se-
beple de giiniimiizde, ilk etapta yapay zekaya dair sorgulamalar ya-
pilmakta ve sonrasinda da blok zincir alt yapisi ile bunun tizerine ko-
nuglandirilan dijital iletisim yontemleri 6n plana ¢ikmaktadir. Biitin
bu sorgulamalarin sonuglarinin arabuluculuk nezdinde nasil deger-

lendirilecegi ise son yillarin en popiiler konularindan biri olmustur.

Anilan degerlendirmeler 1s131nda, blok zincir alt yapusi tizerine ya-
pilan galismalar gergevesinde; gelecegin teknolojisi olarak nitelenen
bu teknolojinin kullanilmas: sayesinde arabuluculukta ne gibi avantaj-
lar elde edilecegi, isbu avantajlarin arabuluculuga katkilar, pragmatik
acidan bakildiginda yapay zekanin dogru kisiler tarafindan tasarlana-
rak kullanilmasi halinde arabuluculuga nasil katma deger saglayacag,
bu teknolojiden uzak durmanin gelecekte pek de miimkiin olmayaca-
gindan yola ¢ikarak bu hususta aginalik kesp etmek igin hangi kaynak-

lara bagvurularak neler yapilmasi gerektigi hususlari incelenmelidir. Bu

* IMI Certified Arabulucu- Hakem, Ankara Barosu, ORCID: 0000-0002-7539-4716
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dogrultuda ise; konuya iligkin uluslararasi yasal diizenlemeler ile tek-
nolojik gelismelerden yola ¢ikilarak, bilhassa video konferans yonte-
miyle yapilan online arabuluculugun fayda ve kazanglarina odaklana-
cak sekilde blok zincir alt yapisi ve yapay zekanin arabuluculuga etki ve

yansimalarinin ele alinmasi 6nem arz etmektedir.

Bu ¢gergevede tebligimde;

o Ilk etapta diinyada yogun bir degisim ve déniigiim yaganir-
ken; artik bir¢ok tniversitede teknoloji hukuku derslerinin
verilmeye baglanmasiyla da birlikte teknolojinin giindelik ha-
yattan ig hayatina kadar hukuki bir ¢ercevede ele alinmasinin

bir ger¢eklik olarak karsimiza ¢iktig,

o Bilimsel kaynak taramasinda da teknoloji hukukunun unsur-

larinin 6n siralarda yer aldig,

« Dijital cagda hepimizin akilli telefonlar ve VAR goézliikleri ¢ok
fonksiyonlu kullanmamiz karsisinda arabuluculugun bu stan-

dard: yakalamasinin gerekli oldugu,

e Anilan noktada ise; blok zincir teknolojisine ve yapay zekaya

arabuluculuk perspektifinden nasil bakmamizin uygun olacag,

o Bilhassa video-konferans yontemiyle yapilan arabuluculugun

yliz yiize arabuluculuk yaninda ciddi bir alternatif olup olmadig,

e Video-konferans yonteminin kendine 6zgii dinamiklerinin
neler oldugunun ve bunlarin dogru anlagilmas: ve kullanil-
masinin arabuluculugun bagarisin etkileyen 6nemli faktorler

olup olmadigy,

e Video-konferans yonteminin miizakere ve pazarlik agamalari-

na etkilerinin neler oldugu ile

e Video-konferans yonteminde yapilan anlagmalarda hangi hu-

suslara dikkat edilmesi gerektigi,

islenerek, verisel ve hukuki temelli bir analiz yapilmaktadir.
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Ote yandan, yukaridaki agiklamalarimizla uyumlu olarak son
yillarda teknolojik temelli yaklagimlarin hukuki ¢ergevesinin dogru
bir bigimde belirlenmesi ihtiyacinin 6n plana ¢iktig1 gozlenmektedir.
Bu ihtiya¢ dogrultusunda ise; yapay zeka alanindaki gelismelere ro-
botik teknoloji hukuku agisindan daha genis bir perspektiften bakil-
malidir. Bu agamada Avrupa Insan Haklar1 S6zlegmesi baglaminda ¢1-
kis noktasi temel insan haklar1 ve 6zgiirliikleridir. Ancak bu alandaki
caligmalara, sosyal, cevresel haklar ile ekonomik haklar ve 6zgiirliik-
ler alaninda yapilan galismalarin da eslik etmesinin uygun olacagina

inanilmaktadir.

Bundan 6tiirii de s6z konusu alanda yapilacak ¢aligmalarda kul-
lanilacak metodoloji, sadece ulusal diizenleme ve perspektiflerle si-
nurh kalmayip, konuya dair uluslararasi mevzuat, ilkeler ve yaklagim-
lar1 da icermelidir. Bu amagla basta Avrupa Parlamentosu tarafindan
¢tkarillan Yapay Zek4 Kanunu olmak tizere Uluslararasi Avukatlar
Birligi'nin (UIA) Yapay Zeka Eylem Giiciiniin faaliyetleri gibi ulusla-
rarasi kuruluglarin faaliyetleri ile Amerika Birlegik Devletleri ve Asya
tilkelerinde yapilan mevzuat ¢aligmalari ve uygulamalarinin da bu
konuda aragtirma yapanlar i¢in iyi birer referans kaynag: olacag: dii-

stuniilmektedir.

Agiklanan nedenlerle; isbu Sempozyum vasitasiyla ilgililer blok
zincir teknolojisi ve yapay zeké alanindaki tiim diinyadaki yerlesik
yaklagimlar hakkinda bilgi sahibi olmakla kalmayip, konuya dair bi-
reysel bazda bir tahlil de yaparak eksikliklerini gézlemleyerek gele-
cekteki konuya dair trendleri yakalamak i¢in ne gibi hazirliklar yap-

malar1 gerektigini 6grenme firsatini da yakalayacaklardur.

Anabhtar kelimeler: Blok-Zincir Teknolojisi, Yapay Zeka, Video
Konferans Yontemiyle Yapilan Online Arabuluculuk.
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The Impacts of Al, Blockchain Technology
and Online Mediation on to Mediation

In our age, technological developments concern lawyers as well
as in all areas of life. In this direction, lawyers are trying to access the
correct material and information in parallel with the developments
in question. A solid infrastructure on the subject makes the work of
lawyers more effective and efficient. For this reason, today, in the first
place, inquiries are made about artificial intelligence, and then the
blockchain infrastructure and digital communication methods de-
ployed on it come to the fore. How the results of all these inquiries
will be evaluated in mediation has been one of the most popular top-

ics in recent years.

In the light of the aforementioned evaluations, it should be ex-
amined what advantages will be gained in mediation through the use
of this technology, which is described as the technology of the fu-
ture within the framework of studies on the blockchain infrastruc-
ture, the contributions of these advantages to mediation, and from
a pragmatic perspective, how artificial intelligence will add value to
mediation if it is designed and used by the right people and which
sources should be consulted and what should be done in order to be-
come familiar with this issue considering that it will not be possible
to stay away from this technology in the future, In this direction; it
is important to discuss the effects and reflections of blockchain in-
frastructure and artificial intelligence on mediation, focusing on the
benefits and gains of online mediation, especially through video con-
ferencing, based on international legal regulations and technological

developments on the subject.
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In this context, it is analyzed a data and legal basis considering

the following points in my paper:

« While the world was experiencing intense change and trans-
formation in the first place; with the start of technology law courses
being given in many universities, it has become a reality to consider

technology within a legal framework from daily life to business life,

« Elements of technology law are at the forefront in scientific re-

source scanning,

« It is necessary for mediation to meet this standard, as we all

use multi-functional smartphones and VAR glasses in the digital age,

« At the mentioned point; How should we look at blockchain

technology and artificial intelligence from a mediation perspective?

« Whether mediation, especially via video-conference method,

is a serious alternative to face-to-face mediation,

« What are the unique dynamics of the video-conference meth-
od and whether their correct understanding and usage are important

factors affecting the success of mediation,

« What are the effects of the video-conference method on the

negotiation and bargaining stages?

o What issues should be taken into consideration in the media-

tion settlement agreements made via video-conference method.

On the other hand, in recent years, the need to accurately de-
termine the legal framework of technological-based approaches has
come to the fore in compliance with my above explanations. In line
with this need, developments in the field of artificial intelligence
should be viewed from a broader perspective in terms of robotic
technology law. At this stage, the starting point in the context of the

“European Convention on Human Rights” is fundamental human
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rights and freedoms. However, it is believed that it would be appro-
priate to accompany studies in this field with studies on social, envi-

ronmental rights and economic rights and freedoms.

Therefore, the methodology to be used in studies in this field
should not only be limited to national regulations and perspectives,
but should also include international legislations, principles, and ap-
proaches on the subject. For this purpose, it is considered that the
Artificial Intelligence Act enacted by the European Parliament, the
activities of international organizations such as the activities of the
“Artificial Intelligence Action Force of the International Association
of Lawyers” (UIA), and the legislative studies and practices carried
out in the United States and Asian countries will be good sources of

reference for those doing research on this subject.

For the reasons explained, all concerns will not only be informed
about the established approaches in the field of blockchain technolo-
gy and artificial intelligence all over the world, but also will have the
opportunity to make an individual analysis of the subject, observe
their shortcomings and learn what preparations they need to make to

catch up with future trends on the subject through this Symposium.

Keywords: Blockchain Technology, Artificial Intelligence, On-

line Mediation.
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Arabuluculukta Etik, Etik Alaninda
Ortaya Cikan Sorunlar ve C6ziim Onerileri

Av. Arb. Dilek YUMRUTAS*

Hukuk uyusmazhklarinin, kisileraras: etkili iletisimle uygun mii-
zakere kosullarinin saglanarak, uyusmazlik taraflarinin, 6zgiir, aydinla-
tilmug iradeleri ile kendi kararlarini vermelerine olanak saglayan ve bu
suretle yargilamanin aksine taraflar arasinda yaganan sorunun barigcil
yontemlerle ¢6ziimiinii olanakl kilan arabuluculuk, ilkemizde Adalet
Bakanlig1 arabulucu siciline kayath, tarafsiz ve bagimsiz arabulucular ta-
rafindan, yasa ve etik kurallar ¢ergevesinde sunulan bir hizmet ve bu

hizmetin sunulmasina yonelik gerceklestirilen bir mesleki faaliyettir.

Adaletin Etkinligine iliskin Avrupa Komisyonu (CEPE]) Arabu-
luculuk Hakkindaki CEPE] Ilkelerinin Uygulanmasini Saglayan Ara-
buluculuk Gelistirme Araci Arabuluculuk Hizmet Saglayicilari Igin
Avrupa Etik Kurallarinda “Arabuluculuk hizmet saglayicist’, “catisi al-
tinda, taraflarin uyugmazliklarini dostane sekilde ¢ézmelerine yardim
etmek iizere hizmet veren, mesleki adlandirmasi ne olursa olsun (bun-
dan sonra arabulucu olarak anilacaktir) tarafsiz bir iiciincii kisi olarak
arabulucu tarafindan sunulan arabuluculuk siirecini yoneten veya or-
ganize eden 6zel veya kamu (mahkeme baglantili arabuluculuk prog-
ramlar1 dahil) kurulustur” seklinde tanimlanmaktadir (Ozbek, 2020).

* Istanbul Barosu, ORCID: 0000-0003-4847-9893.
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Tirk hukukunda arabulucularin arabuluculuk faaliyeti sirasin-
da uymalar: gereken belirli etik kurallar, kural olarak 6325 sayili Hu-
kuk Uyusmazliklarinda Arabuluculuk Kanunu ile bu Kanun’a ilig-
kin yonetmelik ile 6ngoriilmiis olup, bunun disginda Adalet Bakanhg:
Hukuk Isleri Genel Miidiirliigii Arabuluculuk Daire Bagkanlig1 ta-
rafindan belirlenen “Tiirkiye Arabulucular Etik Kurallar1” igerisin-
de diizenlenmistir. Tiirkiye Arabulucular Etik Kurallar: ¢ergevesinde
ongoriilen dizenlemelerin “Giris” boliimiinde bu kurallarin, kargi-
lagtirmali hukuktaki etik ve uygulama kurallar1 dikkate alinmak sure-
tiyle tilkemizin arabuluculuk sistemi ile sosyal ve kiiltiirel degerlerine
uyumlu olacak sekilde Adalet Bakanlhg Hukuk Isleri Genel Miidiir-
ligii Arabuluculuk Daire Bagkanlig: tarafindan hazirlanmis olup,
Arabuluculuk Kurulu tarafindan gozden gegirilerek kabul edildigi
ifade edilmektedir. Bu baglamda Amerika Birlesik Devletlerinde uy-
gulama alan1 bulan Model Etik Kurallar ile Tiirkiye Arabulucular Etik
Kurallar1 (TAEK) mukayese edildiginde bunlar arasinda birgok ag1-
dan benzerlik bulundugu gérilmektedir (TAEK; Ozmumcu, 2019).

Tirkiye Arabulucular Etik Kurallar1 kargilagtirmali hukukta-
ki etik ve uygulama kurallar1 dikkate alinarak tlkemizin arabulucu-

luk sistemi ile sosyal ve kiiltiirel degerlerine uyumlu olacak bi¢im-
de, (TAEK).

Tiirkiye Arabulucular Etik Kurallarinin ii¢ temel amaci; “arabu-
luculara mesleklerinin icrasinda rehberlik etmek ve yol gostermek,
arabuluculuga bagvuran taraflar bilgilendirmek ve onlarin korunma-
sin1 saglamak ve bariscil bir uyusmazlik ¢6ziim yontemi olarak arabu-
luculuga toplum tarafindan duyulan kamu giivenini arttirmak” ola-
rak diizenlenmistir (TAEK).

Arabuluculuk, sistematik teknikler uygulayarak, goriismek ve

miizakerelerde bulunmak amaciyla taraflar1 bir araya getiren, onlarin
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birbirlerini anlamalarini ve bu suretle ¢6ztimlerini kendilerinin tiret-
mesini saglamak i¢in aralarinda iletisim siirecinin kurulmasini ger-
ceklestiren, taraflarin ¢6ziim tiretemediklerinin ortaya ¢ikmas halin-
de ¢6ziim onerisi de getirebilen, uzmanlik egitimi almis olan tarafsiz
ve bagimsiz bir tigiincii kisinin katilimiyla yiriitiilen, dava sart1 ola-
rak diizenlenen arabuluculuk disinda siirece bagvurulmasinda ve her
haliikdrda siirecin yiiriitilmesinde ve sonlandirilmasinda ihtiyari
olarak gergeklestirilen uyusmazlik ¢6ziim yontemidir (HUAK, m.2
£.1/a; HUAY, TAEK)

Keza arabuluculuk, yabancilik unsuru tagiyanlar da dahil ol-
mak iizere, ancak taraflarin tizerinde serbestce tasarruf edebilecekle-
riis veya islemlerden dogan 6zel hukuk uyusmazliklarinin ¢6ziimlen-
mesinde uygulanan ve baris¢il uyusmazlik ¢6ziim yontemleri i¢inde
yaygin olarak kullanilan uyusmazlik ¢oziim yontemidir. (HUAK,
m.2 f.1/a; HUAY, TAEK). Arabuluculuk, taraflara, uyusmazlik ko-
nularini belirleme ve agikliga kavusturma, farkl bakis agilarini anla-
ma, menfaatlerini tanimlama, olas1 ¢oziimleri ortaya koyma, deger-
lendirme ve istendiginde de kargilhikli tatminkéar anlagmalara varma

firsatini sunma gibi gesitli amaclara hizmet eder (TAEK).

Ayrica kurallara iliskin diizenlemede, Arabulucular Etik Kural-
lary, arabuluculuk siirecini yiiriitecek ve Arabulucular Siciline kayat-
l1 bulunan arabulucular tarafindan kabul edilmis sayilacag: vurgula-
narak arabulucularin bu kurallara eksiksiz bir bigimde uymaya 6zen
gostermeleri gerektigi belirtilmistir. Arabulucular Etik Kurallarinin,
biitiin olarak okunup yorumlanacag: ve kurallarin siralanmasinda,
oneme gore verilen bir 6nceligin s6z konusu olmadigina dikkat ¢e-
kilmistir (TAEK).

Arabuluculuk faaliyetini ifa eden arabulucularin, gorevi 6zen

yukimlalagi ve etik kurallari ihlal etmeleri halinde, Arabuluculuk
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Kurulu, Etik Kurallarinin ihlali ve bu durumun 6grenilmesi halinde
Kanunun 21’inci maddesinin ikinci fikras1 kapsaminda ilgili arabulu-
cunun sicilden silinmesi de dahil olmak tizere arabuluculuk mevzua-

tinda 6ngoriilen diger yaptirimlari uygulayabilecektir (TAEK).

“Etik” koken olarak Yunanca “ethos” sézciigiinden gelmekte ve
iki farkli kullanimi s6z konusu olmaktadir. Birincisi “aligkanlik, tore,
gorenek” anlamlarini tagimaktadir. Daha ¢ok kullanimu tercih edilen
anlamu olan ikincisi ise “eylemde bulunan ve davranan kisi, aktarilan
eylem kurallarini ve deger ol¢iilerini sorgulamadan uygulayan degil,
kavrayarak ve tizerinde diisiinerek talep edilen iyiyi gergeklestirmek
icin onlar1 aligkanliga doniistiiren kisidir” (Pieper, 1999:30; Ozdemir,
2003). Ahlak ve etik kavramlari zaman zaman birbirinin yerine kulla-
nilryor olsa da farkli anlamlar tagidiklar: gorilmektedir. Ahlak, olgusal
ve tarihsel agidan yasananlari igermesine karsilik; etik, bu olguya yo-
nelen felsefe disiplininin adidur. Bir felsefe disiplini olarak etigin gore-
vi, herhangi tiirde bir “moral” (ahlak) gelistirmek ve buna uyulmasi-
n1 6giitlemek degil; ahlaki bagintilarin niteligi tizerine genel bir goris
elde etmektir. Bu anlamda iyi ve kétii hakkindaki inancimizin epis-
temolojik olarak temellendirilme ¢abasi etigin en 6nemli sorunudur
(Takis, 1998:5; Ozdemir, 2003). Etigin kritik &geleri, “ahlak, deger ve
olgular, kiiltiir ve normlar” olarak, boyutlar: ise “bireysel, orgiitsel ve
toplumsal boyut” olarak siniflandirilmaktadir (Giil, 2008; Kiigiikog-
lu, 2012). Hukuk; etik, ahlak ve adalet degerlerinden ¢ikartilan kural-
lar biitiinii oldugundan, etik ve adalet bazen e anlamli olarak kullani-
labilmektedir (Martin, 1985: 1; Ozdemir, 2003)).

Tirkiye Arabulucular Etik Kurallar; “ Esitligi Gozetme Yitkim-
liliigii” (TAEK m.1), “Kendi Kararin1 Verme Hakki” (TAEK m.2),
“Tarafsizlik” (TAEK m.3), “Menfaat iligkisi veya Catigmasi” (TAEK
m.4), “ Siirecinin Niteligi ve Gérevin Ozenle Yerine Getirilmesi”
(TAEK m.S), “Gizlilik” (TAEK m.6), “Mesleki Yeterlilik” (TAEK
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m.7), “Unvan Kullanimi, Reklam ve Tanitim” (TAEK m.8), “Ucret
ve Diger Masraflar” (TAEK m.9), “Arabuluculuk Uygulamasinin Ge-
listirilmesi” (TAEK m.10) basliklar1 altinda on madde olarak diizen-
lenmigtir. S6z konusu madde diizenlemelerinde genel olarak etik so-
runlarin ve etik ikilemlerin ve etik ihlallerinin giderilmesini teminen

uyulmasi gereken normatif ifadelere yer verildigi gorulmektedir.

Arabulucular ve Arabuluculuk hizmet saglayicilari, yasa, yonet-
melik ve etik kurallarla diizenlenen arabuluculugun temel ilkelerine
ve meslek etigine uygun sekilde faaliyette bulunabilmeleri bakimin-
dan, uygulamada kargilagilan etik ikilemlerde uygun karar verilme-
sine ve etik ihlallerinin 6nlenmesine yonelik azami gayret igerisinde
olmalar1 son derece 6nem tagimakta olup, arabulucular ve arabulucu-
luga duyulan kamusal giivenin korunmasi ve artirilmasi bakimindan

da vazgegilmez bir zorunluluktur.

Uygulamada Arabulucular ve Arabuluculuk hizmet saglayicila-
r1, hukuk uyusmazliklarinda arabuluculuk faaliyeti ve hizmetlerini,
yasa, yonetmelik ve meslek etik kurallarina riayetle 6zenle yerine ge-
tirmek, arabuluculuga duyulan kamusal giiveni artirarak ve sayginli-
g1 korumak zorundadir. Arabuluculukta, meslek etik kurallarinin tam
bir yeknesaklik i¢cinde olamamasi, arabulucunun roli ile ilgili farkls

yaklagimlar ve davranis bi¢imlerinden kaynaklanmaktadir.

Bu baglamda, ¢alismamizda, etik, meslek etigi ile iligkili olduk-
lar1 kavramlar ve arabulucular etik kurallar1 diizenlemelerinden hare-
ketle, etik siireglerinde ortaya ¢ikan sorunlar; etik ihlalleri ve etik iki-
lemlerin giderilmesi, sorunlarin yasa, yonetmelik ve etik kurallarda
yer alan normatif diizenlemeler kapsaminda, arabuluculuk siirecinin
hizmetini sunan aktorleri arabulucular ve arabuluculuk hizmet sag-
layicilar1 bakimindan uygulamada birligi saglayacak sekilde uygun

¢oziim segeneklerinin hayata gecirilmesi ihtiyaci ile arabuluculukta
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etik, etik alaninda ortaya ¢ikan sorunlar ve ¢6ziim 6nerileri konu bas-
lig1 altinda degerlendirilerek; arabuluculuk temel ilke ve esaslari ile
etik kurallar1 ¢cercevesinde, arabuluculuk siirecinde esitlik, tarafsizlik,
bagimsizhik, iradilik, gizlilik, giivenin saglanmasi ve taraflarin siire-
ce katilim konusundaki esitsizlikler, dezavantajlar ve gii¢ dengesizli-
gi nedeniyle olasi etik ikilem ve engellerin giderilmesi i¢in, farkinda-
igin artirilmasi ile mevzuat ve etik kurallara uygun objektif, tarafsiz
ve bagimsiz arabuluculuk faaliyetlerinin gerceklestirilmesi bakimin-

dan uygulamaya yonelik ¢oztimler 6nerilmektedir.

Anahtar kelimler: Hukuk, Arabuluculuk, Etik, Meslek Etigi,
Arabulucular Etik Kurallar
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Ethics in Mediation, Problems Arising in the
Field of Ethics and Solution Suggestions

Mediation, which allows the parties to the dispute to make
their own decisions with their free, enlightened will, by provid-
ing appropriate negotiation conditions with effective interperson-
al communication, and thus enables the peaceful resolution of the
problem between the parties, unlike the trial, is a service provided
by impartial and independent mediators registered in the mediator
registry of the Ministry of Justice in our country, within the frame-
work of the law and ethical rules. It is a professional activity carried

out for the presentation.

European Commission on the Effectiveness of Justice (CEPE])
Mediation Development Tool for the Implementation of the CEPE]
Principles on Mediation In the European Code of Ethics for Media-
tion Service Providers, “Mediation service provider” means “a medi-
ator provided by the mediator as a neutral third party, regardless of
his professional designation (hereinafter referred to as a mediator),
serving under his umbrella to help the parties resolve their disputes
amicably. is a private or public organization (including court-affili-
ated mediation programs) that manages or organizes the mediation
process” (Ozbek, 2020).

In Turkish law, certain ethical rules that mediators must com-
ply with during mediation activities are stipulated by the Law No.
6325 on Mediation in Civil Disputes and the regulation related to
this Law, and apart from this, they are regulated in the “Turkish
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Mediators Code of Ethics” determined by the Mediation Depart-
ment of the Ministry of Justice General Directorate of Legal Affairs.
In the “Introduction” section of the regulations stipulated within the
framework of the Turkish Mediators Code of Ethics, it is stated that
these rules have been prepared by the Mediation Department of the
Ministry of Justice General Directorate of Legal Affairs in a way that
is compatible with the mediation system and social and cultural val-
ues of our country, taking into account the ethical and practice rules
in comparative law, and that they have been reviewed and accepted
by the Mediation Board. In this context, when the Model Code of
Ethics in the United States and the Turkish Mediators Code of Eth-
ics (TAEK) are compared, it is seen that there are many similarities
between them (TAEK; Ozmumcu, 2019).

The three main objectives of the Turkish Mediators Code of
Ethics are; “to guide and guide mediators in the exercise of their pro-
fession, to inform the parties applying to mediation and to ensure
their protection, and to increase public trust in mediation as a peace-
ful dispute resolution method” (TAEK).

Mediation is mediation that brings the parties together to meet
and negotiate by applying systematic techniques, establishes a com-
munication process between them in order to ensure that they un-
derstand each other and thus produce their own solutions, can also
propose a solution if the parties cannot produce a solution, is carried
out with the participation of an impartial and independent third party
who has received specialized training, and is organized as a condition
oflitigation It is a dispute resolution method that is carried out volun-
tarily in the application of the process and in any case in the execution
and termination of the process (HUAK, m.2 f.1/a; HUAY, TAEK).
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Likewise, mediation is a dispute resolution method that is wide-
ly used among peaceful dispute resolution methods and is applied in
the resolution of private law disputes arising from works or transac-
tions that the parties can freely dispose of, including those with a for-
eign element. (HUAK, art.2 f.1/a; HUAY, TAEK). Mediation serves a
variety of purposes, such as providing the parties with the opportuni-
ty to identify and clarify disputed issues, understand different points
of view, define their interests, identify and evaluate possible solutions,

and reach mutually satisfactory agreements when desired (TAEK).

In addition, in the regulation on the rules, it is emphasized that
the Mediators Code of Ethics will be deemed to have been accepted
by the mediators who will carry out the mediation process and are
registered in the Mediators Registry, and it is stated that mediators
should take care to fully comply with these rules. It was pointed out
that the Code of Ethics for Mediators will be read and interpreted as
a whole and that there is no priority given according to importance
in the ranking of the rules (TAEK).

In the event that the mediators performing the mediation activi-
ty violate the duty of care and ethical rules, the Mediation Board will
be able to apply other sanctions stipulated in the mediation legislation,
including the deletion of the relevant mediator from the registry with-
in the scope of the second paragraph of Article 21 of the Law; in case of
violation of the Code of Ethics and if this situation is learned (TAEK).

“Ethics” comes from the Greek word “ethos” and has two differ-
ent uses. The first means “habit, custom, custom”. The second, which
is more preferably used, is “the person who acts and behaves is not the
one who applies the transmitted rules of action and measures of val-
ue without question, but one who transforms them into habits in or-
der to realize the demanded good by comprehending and reflecting
on them” (Pieper, 1999:30; Ozdemir, 2003). Although the concepts
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of morality and ethics are sometimes used interchangeably, it is seen
that they have different meanings. Although morality includes what
happened from a factual and historical point of view; Ethics is the
name of the discipline of philosophy that tends to this phenomenon.
The task of ethics as a discipline of philosophy is not to develop any
kind of “morality” (morality) and to advise its observance; to obtain
a general view of the nature of moral relations. In this sense, the effort
to epistemologically ground our beliefs about good and evil is the
most important problem of ethics (Takis, 1998:5; Ozdemir, 2003).
The critical elements of ethics are classified as “morality, values and
facts, culture and norms” and its dimensions as “individual, organ-
izational and social dimensions” (Giil, 2008; Kiicitkoglu, 2012).
Law; Since ethics is a set of rules derived from the values of morality
and justice, ethics and justice can sometimes be used synonymously
(Martin, 1985: 1; Ozdemir, 2003).

Turkish Mediators Code of Ethics; “Obligation to Observe
Equality” (TAEK Art.1), “Right to Make Own Decision” (TAEK
Art.2), “Impartiality” (TAEK Art.3), “Interest Relationship or Con-
flict” (TAEK Art.4), “The Nature of the Process and Diligent Fulfill-
ment of the Task” (TAEK Art.S), “Confidentiality” (TAEK Art.6),
“Professional Competence” (TAEK Art.7), “Use of Title, Advertis-
ing and Publicity” (TAEK Art.8), “Fees and Other Costs” (TAEK
Art.9), “Development of Mediation Practice” (TAEK Art.10). It is
seen that normative expressions that must be followed in order to
eliminate ethical problems, ethical dilemmas and ethical violations

are generally included in the article regulations in question.

In order for mediators and mediation service providers to operate
in accordance with the basic principles of mediation and profession-
al ethics regulated by laws, regulations and ethical rules, it is extreme-

ly important that they make maximum efforts to make appropriate
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decisions in ethical dilemmas encountered in practice and to prevent
ethical violations, and it is an indispensable necessity in terms of pro-

tecting and increasing public trust in mediators and mediation.

In practice, Mediators and Mediation service providers are
obliged to carefully carry out mediation activities and services in le-
gal disputes in accordance with laws, regulations and professional
ethics, to increase public trust in mediation and to protect its reputa-
tion. In mediation, the inability of professional ethical rules to be in
complete uniformity is due to different approaches and behaviors re-

lated to the role of the mediator.

In this context, in our study, the problems that arise in ethical pro-
cesses, based on the concepts they are related to ethics, professional
ethics and the regulations of the ethical rules of mediators; elimination
of ethical violations and ethical dilemmas, the need to implement ap-
propriate solution options within the scope of the normative regula-
tions in the laws, regulations and ethical rules, in a way that will ensure
unity in practice in terms of the actors providing the services of the me-
diation process, mediators and mediation service providers, and the
problems and solution proposals arising in the field of ethics and ethics
in mediation are evaluated under the heading; Within the framework
of the basic principles and principles of mediation and ethical rules,
in order to ensure equality, impartiality, independence, voluntariness,
confidentiality, trust in the mediation process and to eliminate possi-
ble ethical dilemmas and obstacles due to inequalities, disadvantages
and power imbalance in the participation of the parties in the process,
practical solutions in terms of raising awareness and carrying out ob-
jective, impartial and independent mediation activities in accordance

with the legislation and ethical rules Recommended.

Keywords: Law, Mediation, Ethics, Professional Ethics, Media-
tors Code of Ethics.
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Miizakereye Yeni Bir Bakis A¢ist:
Durumsal Miizakere

Ar. Gér. Dr. Hiilya DEMIR YALEZE*

Miizakerelerde, diinyada kabul goren ve rasyonelligi 6ne ¢ikaran
yaklagimlarda “oyun teorisi” temel alinmaktadir. Bu temelde iki ve
daha fazla sayida akla uygun davranan tarafin kendi gikarlarini en faz-
laya ulastirmak icin kullanmasi gereken stratejileri belirleme ve uy-
gulamasi yer almaktadir. Oyuncular kendisi i¢in en kazangl tercihi
belirlerken diger oyuncularin da kendisi i¢in kazanci en yiiksek terci-
hi yapacaklar1 durumlari dikkate almaktadir (Demir Yaleze, 2014, s.
71). Oyun teorisinde, is birligine veya rekabete dayali karar alma hu-
susunu, taraflarin karar kombinasyonlarini ve elde edecekleri fayday:
ortaya koymak amaciyla “mahkumlarin ikilemi” oyunu kullanilmak-
tadir (Yilmaz, 2012, s. 8). Bu oyunda mahkumlar birbirine giiven
duydugunda ve is birlik¢i yontem izlediklerinde en az cezay: almak-
tadir. Korobkin de mahkumlarin ikilemini bir metafor olarak gériip
giiven konusunu miizakere ile bagdastirarak “miizakerecinin ikilemi”
kavramindan bahsetmistir. Burada miizakereci diger tarafa giiven
duyarak rasyonel bir bigimde hareket etmektedir. Korobkin, sosyal

baglami da giiven 6zelinde ele almis ve 6nceki davraniglara yonelik
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zinden tretilmistir.
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algilarin simdiki giiven ve riske dolayisiyla is birligi yapip yapmamaya
etkili oldugunu belirtmistir (Korobkin, 2009, s. 193, 195, 201). Da-
vid A. Lax ve James K. Sebenius ise miizakerecinin ikilemi terimini
rekabetgi veya is birlik¢i miizakere baglaminda ele almigtir (Karaba-
cak, 2017, s. 106-107). Zartman, strateji oyunlarinin analizi igin ge-
ligtirilen sistematik araglarin miizakere durumlarinin analizinde ya-
rarsiz degil ancak degerinin sinirli oldugunu belirtmistir (Zartman,
2008, s. 15-16). Weigand ise diyalog analizi hakkinda ¢aligmis, diya-
logu bir satrang oyunu gibi gormek yerine diyalojik iletisimde dil-
le ne yapildigina yonelik bir anlayis gelistirmeye yonelik caligmalar
yapmistir (Weigand, 2001, s. 63-64). Weigand'dan yola ¢ikilarak mii-
zakere eylemi sadece kelimelerin yer aldig: bir oyun degil, diyalogla
birlikte anlamlandirmanin olustugu bir siire¢ olarak goriilebilecektir.
Howard Raiffa’nin 1982 yilinda yayinlanan Miizakere Sanat1 ve Bili-
mi (The Art and Science of Negotiation) calismasinda “karar pers-
pektifi” agisindan tamamen rasyonel miizakerecilerin varligini varsa-
yan oyun teorisinin aksine miizakerecinin diger tarafin davraniglarini
analiz ederek etkinligin artirilmasi yoniinde 6neride bulunmustur.
Karar perspektifi, karar vericilerin rasyonel davranmaya calistigini
varsaysa da kararin gergekte nasil verildigini anlamaya ¢aligmakta-
dir. Karar vermede duygu, iletisim bigimleri, kiiltiirleraras1 konular,
oyuncu sayist gibi etkenler dikkate alinir. Bazerman ve Chugh sinirl
farkindalik ve odaklanma hatasinin karar vermede miizakeredeki ya-
rarli bilgilerin karar agamasinda siirece dahil edilememesi sonucunu
dogurdugunu ifade eder (Bazerman & Chugh, 2006, s. 7-11). Bu du-
rumda rasyonellik s6z konusu olsa da aslinda ortada olan ama karar
siirecine dahil edilemeyen bilgilerin kararda rasyonelligi olumsuz et-
kileyecegi ¢ikariminda bulunmak mimkiindiir. Miizakere aragtirma-
larinda siirecin tamamen rasyonel islemedigi diisiincesi, miizakerede
“sosyal bilis” yaklagimini meydana getirmis, miizakerede siireg ve so-
nuglarda taraflarin psikolojik etkilerinin anlagilmasi amaglanmugtir.

Bu yaklasim, ayn1 nesnel kogullara sahip iki miizakerecinin kogullar:
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farkli algilayabilecegi varsayimina sahiptir (Neale & Fragale, 2006, s.
27). Carnevale ve De Dreu da miizakerecilerin davraniglarini yén-
lendiren giidiilerin kiimesinin oldukga genis oldugunu belirtip bu
giidiileri ayrintili bir bicimde anlatmistir (2006, s. 56). Miizakerede
“sosyal baglam” da 6nem arz etmektedir. Bu kapsamda sosyal bilis
aragtirmalar1 bireyin sosyal baglami nasil isledigi; baglamsallagtirl-
mus sosyal bilis aragtirmalar1 sosyal baglamda gomiilii bilgiyi bire-
yin isleyisi; sosyal olarak paylagilan bilig aragtirmalari ise etkilegimin
olusturdugu sosyal baglamin iirettigi bilisi aragtirmaktadir (Thomp-
son, Peterson, & Kray, 1995, s. 7).

Yukarida verilen aragtirmalar, miizakere yaklagimlarinda yalniz-
ca rasyonellik degil bagka bakis agilarinin da olmas: gerektigini or-
taya koymaktadir. Fisher ve Ury 1980’lerde yapilan Harvard Projesi
sonucunda Harvard Miizakere Modeli olarak da bilinen “Ilkeli Mii-
zakere Teknigi’ni ortaya koymustur. Bu teknikte kisaca problemden
insan1 (duyguyu) ayirmak, kargidakinin istedigi seyi neden istedigi-
ni ve gergekte ne istedigini anlamak, kazan kazan segenekleri olustur-
mak ve olasi ¢oziimler igin ortak standartlar belirlemek olmak tize-
re dort ilke yer almaktadir. Voss ve Raz, Ilkeli Miizakere teknigi igin
oyun teorisi ve hukukun en parlak sentezi oldugu yorumunu yapmis-
tir. Ancak ekonomist Tversky ve psikolog Kahneman'in ¢aligmala-
rinin “davranigsal iktisat”1 baslattigini ve Kahneman'in “insanin gok
irrasyonel bir canli oldugunu” gostererek Nobel 6diilii kazandigini
belirtmiglerdir. S6zii edilen ilim insanlari, “hissetmenin diigiinmenin
bir bi¢imi oldugu”nu kesfetmislerdir. Harvard'in insani “rasyonel var-
liklar” olarak agiklayarak arabuluculukta cesitli senaryolara nasil ya-
nit verecegini bulmay1 amagladigini, bu bakis agisinin Kahneman’a
uymadigini séylemislerdir. Kahneman'm, insanlarin tamamen rasyo-
nel veya bencil olmadigy, insanlarin biligsel 6nyargilara sahip oldugu,
onyargilarinsa diinyay: algilama seklini degistiren beynin bilin¢dist
siireclerinden meydana geldigi fikri Voss ve Raz’1 etkilemistir (Voss
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& Raz, 2020, s. 21-23). 1974 yilinda Tversky ve Kahneman normal
insanlarin diisiincelerinde sistematik hatalar oldugunu ortaya ¢ikar-
mus, bu hatalar1 diisiincenin duygular tarafindan saptirilmas: degil bi-
lissel mekanizmanin yapisina baglamistir. Bu baglamda “cerceveleme
etkisi”, “beklenti teorisi”, “kayiptan kaginma” ve daha sonra “hizli dii-
siinme” ile “yavag diisiinme” kavramlarini ortaya koymuslardir (Kah-
neman, 2021, s. 27, 327, 329, 421, 487). Voss ve Raz, Kahneman ve
Tversky'nin bulgularindan etkilenerek “Taktiksel Empati Modeli"ni
ortaya koymustur. Hizli diistinme ismi verilen ilk sistemde sezgisel,
otomatik, caba gerektirmeyen, kisa yoldan bilgilerin ¢agirildigy, ikin-
ci sistem olan yavas diisiinmede ise dikkat ve aba gerektiren kontrol-
lii faaliyetleri ifade eden eylemler s6z konusudur (Kahneman, 2021,
s. 13,21). Voss ve Raz, kisilerin duygularini etkileyerek birinci siste-
mi etkilemenin ikinci sistemdeki mantig1 etkileyebilecegi tizerinde
durmustur. Birgok miizakerede mantikli bir iletisim yerine duygusal
cikiglarin agir basmasinin miizakerecilik becerisini duygusal, hayvani
ve akildis1 olana yonlendirmesi gerektigini s6ylemis, etkili arabulu-
culugun merkezinde “duygular” ve “duygusal zeka” olmasi gerektigi-
ni savunmustur. Bu kapsamda, aktif dinlemeyi 6ncelemis, “aynalama
yontemi” ve “etiketleme” kavramlarini 6ne gikarmugtir. Ortaya koy-
duklar1 “taktiksel empati” kavraminda ise empatiden bir adim 6te-
ye gegerek bagkalarinin duygu ve diisiince yapisini hizlica anlayarak
duygularin arkasinda yatan sebepleri de anlamak ve miizakereci iis-
tiindeki etkiyi artirmaya ¢alismak s6z konusudur. Kisiler, giivende ve
kontroliin kendilerinde oldugunu hissetmelidir (Voss & Raz, 2020,
s.24,27,28,51,71,74, 110, 111).

mizakere yaklagimlarina Brett ve Gelfand'in “yiiksek ve disiik
baglaml iletisim” kavramlar ile bagka bir bakis acis1 getirilebilir.
Yiiksek ve diisiik baglaml iletisimde Bat1 ve Bat1 dis1 kiiltiirler farkl
ozellikler tagidigindan (Brett & Gelfand, 2006, s. 175-186) Bati kiil-

tiriinde ortaya ¢ikan bir miizakere modelinin Bati dig1 bir kiltiirde
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kullanilip kullanilamayacag tizerine bir tartisma yuratilmesi gerek-
tigi distiniilebilir. Ayn1 zamanda duygu ve mantik bakis agisiyla ki-
silik tiplerinin de miizakereyi etkileyebilecegi goz 6niinde bulundu-
rulmalidir. Durumsallik, karar vermede salt duygu ve mantik degil
bagka faktorleri de g6z 6niinde bulundurmaya isaret etmektedir.

Korobkin'e gore “herkese uyan tek beden”, “nasil yapilir” yaklagimlar:
miizakereyi yanlis yonlendirmektedir (Korobkin, 2009, s. 2).

Belirtilen bilgilerden anlagilacag) tizere giiniimiize gelene ka-
dar miizakere ile ilgili gesitli galismalar yapildig1 goriilmektedir. Yapi-
lan ¢aligmalar ile bazi bakus agilar1 bir fenomen haline gelmis, kiiresel
olarak yayilmis ve kullanilmigtir. Calismamizda, miizakereye mevcut
yaklagimlardan en yaygin olarak bilinen ve uygulanan iki modele farkl
perspektiflerden bir elestiri getirilecek ve ¢alisma kapsaminda miiza-
kerede kiltirtin dikkate alinmasi gerektigi belirtilecek, “durumsallik”
ile “baglam” 6ne ¢ikarilarak yeni bir miizakere yaklagimi ortaya kon-
maya ¢alisilacaktir. Ortaya konan miizakere yaklagimina “Durumsal
Miizakere” ismi verilecektir. Caligmamizda, Durumsal Miizakere’nin
temel mantiginin izah edilmesi, bilesenlerinin agiklanmasi ve genel
kabul goren miizakere tarzlar ile karsilastirilmasi vasitasiyla miizake-

re konusuna farkh bir bakis agis1 getirmek amaglanmustir.

Anahtar kelimeler: Miizakere, Oyun Teorisi, Iletisim, Durum-

sallik, Durumsal Miizakere.

Not: Bu galigma “Miizakere Iletisiminde Durumsal Arabulucu-

luk” isimli doktora tezinden tiretilmigtir.
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A New Perspective on Negotiation:
Situational Negotiation

In negotiations, globally accepted approaches that emphasize ra-
tionality are based on “game theory” This is based on two or more
rational parties determining and implementing the strategies they
should use to maximize their own interests. While players determine
the most profitable choice for themselves, they also take into account
the situations in which other players will make the most profitable
choice for themselves (Demir Yaleze, 2014, p. 71). In game theo-
ry, the “prisoners’ dilemma” game is used to reveal the cooperative
or competitive decision making, the decision combinations of the
parties and the benefits they will obtain (Yilmaz, 2012, p. 8). In this
game, prisoners receive the least punishment when they trust each
other and follow a cooperative method. Korobkin also sees the pris-
oners’ dilemma as a metaphor and associates the issue of trust with
negotiation and mentions the concept of “negotiator’s dilemma”.
Here the negotiator acts rationally by trusting the other party. Ko-
robkin also discussed the social context in the context of trust and
stated that perceptions of previous behavior influence current trust
and risk and thus whether to cooperate or not (Korobkin, 2009, pp.
193, 195, 201). David A. Lax and James K. Sebenius discussed the
term negotiator’s dilemma in the context of competitive or cooper-
ative negotiation (Karabacak, 2017, pp. 106-107). Zartman argued
that systematic tools developed for the analysis of strategy games
are not useless but of limited value in analyzing negotiation situa-
tions (Zartman, 2008, pp. 15-16). Weigand, on the other hand, has

—179 —



Akran ve Aile Arabuluculugu Uygulamalari Semineri

worked on dialogic analysis, trying to develop an understanding of
what is done with language in dialogic communication rather than
seeing dialogue as a chess game (Weigand, 2001, pp. 63-64). Based
on Weigand, the act of negotiation can be seen not only as a game of
words, but also as a process in which meaning is created through di-
alog. In Howard Raiffa’s The Art and Science of Negotiation, pub-
lished in 1982, he made a suggestion to increase the effectiveness of
negotiation by analyzing the behavior of the other party, contrary
to game theory, which assumes the existence of completely ration-
al negotiators in terms of “decision perspective”. Although the deci-
sion perspective assumes that decision makers try to act rationally, it
seeks to understand how the decision is actually made. Factors such
as emotion, communication styles, cross-cultural issues, and num-
ber of players are taken into account in decision making. Bazerman
and Chugh argue that the failure of limited awareness and focus re-
sults in the failure to incorporate useful information from the nego-
tiation into the decision-making process (Bazerman & Chugh, 2006,
pp- 7-11). In this case, although rationality is in question, it is pos-
sible to infer that the information that is actually available but can-
not be included in the decision process will negatively affect the ra-
tionality of the decision. In negotiation research, the idea that the
process is not completely rational has led to the “social cognition”
approach to negotiation, which aims to understand the psycholog-
ical effects of the parties on the process and outcomes of negotia-
tion. This approach assumes that two negotiators with the same ob-
jective conditions may perceive them differently (Neale & Fragale,
2006, p. 27). Carnevale and De Dreu also described in detail the set
of motives that drive negotiators’ behavior (2006, p. 56). The “social
context” is also important in negotiation. In this context, social cog-
nition research investigates how the individual processes the social
context; contextualized social cognition research investigates the in-

dividual’s processing of information embedded in the social context;
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and socially shared cognition research investigates the cognition pro-
duced by the social context created by interaction (Thompson, Pe-
terson, & Kray, 1995, p. 7).

These studies reveal that negotiation approaches should not
only be based on rationality but also on other perspectives. As a re-
sult of the Harvard Project in the 1980s, Fisher and Ury put forward
the “Principled Negotiation Technique”, also known as the Harvard
Negotiation Model. This technique is based on four principles: sep-
arating the person (emotion) from the problem, understanding why
the other person wants what they want and what they really want,
creating win-win options and setting common standards for possible
solutions. Voss and Raz commented that this model is the most bril-
liant synthesis of game theory and law. However, they noted that the
work of economist Tversky and psychologist Kahneman launched
“behavioral economics” and Kahneman won a Nobel Prize for show-
ing that “man is a very irrational creature”. These scientists discov-
ered that “feeling is a form of thinking”. They said that Harvard aimed
to find out how to respond to various scenarios in mediation by ex-
plaining human beings as “rational beings” and that this perspective
did not fit Kahneman. Voss and Raz were influenced by Kahneman’s
idea that people are not purely rational or selfish, that people have
cognitive biases, and that this comes from the unconscious process-
es of the brain that change the way they perceive the world (Voss &
Raz, 2020, pp. 21-23). In 1974, Tversky and Kahneman revealed that
normal people have systematic errors in their thinking, which they
attributed to the structure of the cognitive mechanism and not to the
distortion of thought by emotions. In this context, they introduced
the concepts of “framing effect”, “expectancy theory”, “loss aversion”
and later “fast thinking” and “slow thinking” (Kahneman, 2021, pp.
27,327,329,421,487). Voss and Raz, influenced by Kahneman and
Tversky’s findings, put forward the “Tactical Empathy Model”. The
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first system, called fast thinking, involves intuitive, automatic, effort-
less, shortcut information retrieval, while the second system, slow
thinking, involves controlled actions that require attention and ef-
fort (Kahneman, 2021, pp. 13, 21). Voss and Raz emphasized that
influencing the first system by affecting people’s emotions can af-
fect the logic in the second system. They argued that the predomi-
nance of emotional outbursts instead of logical communication in
many negotiations should direct the negotiation skill to the emotion-
al, animal and irrational, and argued that “emotions” and “emotion-
al intelligence” should be at the center of effective mediation. In this
context, he prioritized active listening and emphasized the concepts
of “mirroring method” and “labeling”. In their concept of “tactical
empathy”, they go one step further than empathy and try to quickly
understand the emotions and thoughts of others, to understand the
reasons behind these emotions and to increase the impact on the ne-
gotiator. People should feel safe and in control (Voss & Raz, 2020,
pp-24,27,28,51,71,74,110, 111).

At this point, from another perspective, since Brett and Gel-
fand’s concepts of “high and low context communication” and West-
ern and non-Western cultures have different characteristics (Brett &
Gelfand, 2006, pp. 175-186); it is thought that a discussion should
be carried out on whether a negotiation model emerging in West-
ern culture can be used in a non-Western culture. At the same time,
it should be taken into account that personality types from the per-
spective of emotion and logic can also affect negotiation. Contin-
gency, on the other hand, refers to considering other factors in de-
cision-making, not just emotion and logic. According to Korobkin,
“one size fits all” and “how-to” approaches mislead negotiation (Ko-
robkin, 2009, p. 2).
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Based on the information provided so far, it is seen that various
studies have been conducted on negotiation until today. With these
studies, some perspectives have become a phenomenon, spread and
used globally. This study will criticize the two most widely known
and applied models of negotiation from different perspectives, and
within the scope of the study, it will be stated that culture should be
taken into account in negotiation, and a new negotiation approach
will be tried to be put forward by emphasizing situationalism and
context. This negotiation approach will be called “Situational Nego-
tiation”. The study aims to bring a different perspective to the subject
of negotiation by explaining the basic logic of Situational Negotia-
tion, revealing its components and comparing it with generally ac-

cepted negotiation styles.

Keywords: Negotiation, Game Theory, Communication, Con-

tingency, Situational Negotiation.
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Tiirk idare Hukukunda
Yargi Dis1 idari Uyusmazlik
Coziim Yontemleri Uzerine Degerlendirmeler

Dr. Ogr. Uyesi Elif ALTINOK CALISKAN*

Alternatif uyusmazhk ¢6ziim yontemlerinin, mahkemelerin is
yukiinii azaltarak uyusmazliklarin daha nitelikli olarak degerlendiril-
mesini saglama, dava oncesinde uygulanan alternatif ¢6ziim yollar1
kapsaminda yapilan agiklamalarin yargilama siirecinde mahkemele-
rin isini kolaylagtirma, idari uyusmazliklarin daha hizli ve kisa siirede
¢oziimlenmesini saglama ve yargilama sonunda idarenin biitgesin-
den gikabilecek yargilama giderlerini azaltma bakimindan ¢ok ¢esitli
olumlu yonleri bulunmaktadir. Ancak kamusal yetki ve ayricaliklarla
donatilmig idare ile kisiler arasinda esitsizligin hakim oldugu idari ni-
telikli uyusmazliklarin ¢6ziimiinde genel kural; bu uyusmazliklarin,
tarafsiz, bagimsiz, temel hak ve 6zgiirliiklerin etkin olarak korundu-
gu, ayn1 zamanda kurumsal niteligi olan, ihtisaslagmug yarg: erki ve
mekanizmasi aracihgiyla ¢6ziime kavusturulmasidir. Ancak yargila-
ma Oncesi veya yargilama asamasinda da idare ile kisiler arasindaki
idari nitelikli uyusmazliklar ile 6zel hukuka yonelik uyusmazliklarin
¢6ziimiinde, bazi alternatif ¢oziim yontemleri kullanilabilmektedir.
Bu yoniiyle idari uyusmazliklarda da dar veya genis anlamda yarg:

dig1 uyusmazlik ¢6ziim yollarindan s6z edilebilecektir.

*  Ozyegin Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim Dali Ogretim Uyesi,
ORCID 0009-0006-6210-7606.
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Kamu Hukukunda kamusal yetkilerin kullanilmasinin bir geregi
olarak, 6zel hukuktan farkli kimi ilke ve kurallar gecerlidir. Ornegin
irade serbestisinin olmamasi, yetkinin asil olmasi, kamu yararinin dik-
kate alinmasinin gerekliligi, idari islemlerin hukuka uygunluk karine-
si geregi hukuka aykuri olsa dahi hitkiim ve sonug dogurmasi gibi bir-
cok farklilik bulunmaktadir. Bu farklilik sebebiyle, 6zellikle belirlilik,
idareye giiven ilkesi, tistiin kamu yarari, kamu hizmetlerinin siirekli-
ligi, kusursuz sorumluluk gibi bazi temel ilkeler dikkate alindiginda,
alternatif uyusmazlik ¢6ziim yontemlerinin oldukga dar ve sinirhi ola-
rak kabul edilmesi gerektigi baskin goriistiir. Bununla birlikte, 6zel-
likle ekonomik kamu diizeninin korunmasi amacina uygun olarak
serbest piyasa kosullarinin saglanarak, ig diinyasinda yatirnmcilarin
kendilerini giivende hissedecegi “belirlilik” ortaminin temin edile-
bilmesi i¢in olas1 uyusmazliklarda alternatif uyusmazlik yontemleri-
nin kabul edilmesi, uluslararasi gelismelere uyumun saglanmasi nok-
tasinda bir ihtiyag oldugu séylenebilecektir. Ciinkii serbest piyasada
idare ile dogrudan ya da dolayli olarak iliski igerisinde olan is insan-
lar1 bakimindan olas: idari uyusmazliklarin izl ¢6ziimlenmesi, do-
gabilecek zararlarin 6nlenmesinde 6nemlidir. Bu kapsamda denetle-
yici ve diizenleyici kurumlarin verdigi kararlarin dereceli yargilama
ile sonuglandirilmasi kamu hizmetinin siirekliligi ve ekonomik kamu
diizeninin saglanmasi bakimindan uygun olup olmadig tartigilmak-
tadir. Bu nedenle 6rnegin ihaleden yasaklilik kararlar1 haricinde iha-
le siirecine iliskin uyusmazliklarda getirilen ivedi yargilama usulii bu
amaca hizmet etmektedir. O halde ihale gibi iktisadi etkileri olan ve
bu sebeple hizlica ¢oziimlenmesi gereken idari uyusmazliklarin, al-
ternatif uyusmazlik ¢oziim yontemiyle sonuglandirilmasi, o6zellik-
le ekonomik kamu diizeninin korunmasi bakimindan etkili oldugu
distinilmektedir. Ancak burada yarg: benzeri faaliyet ile uyusmazh-
gin ¢oziimlenmesinde ihtisaslagmaya 6nem verilmekte getirilen yon-
temin uygulanabilirligini temin edecek kimi ek uygulamalar ile des-

teklenmesi 6nem arz etmektedir. Ciinkii kamu giiciiyle donatilmug
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uzman personeli olan idarenin, kisi ile uzlagmaya, sulh olmaya calis-
masinin idare yoniiyle baz1 dezavantajlar1 ya da bu yonteme bagvur-
masinda ¢ekince gostermesine sebep olabilecek uygulamaya yonelik
sorunlar s6z konusu olabilmektedir. Ornegin, 5018 sayili Kamu Mali
Yonetimi ve Kontrol Kanununun 71’inci maddesinin degisik birin-
ci fikrasinda, kamu zarari aynisiyla “Kamu gérevlilerinin kasit, kusur
veya ihmallerinden kaynaklanan mevzuata aykur1 karar, islem veya
eylemleri sonucunda kamu kaynaginda artisa engel veya eksilmeye
neden olunmasidir” geklinde tanimlanmigtir. Burada dikkat ¢ekil-
mek istenen husus, Sayistay denetim raporlarinda yer verilen kamu
kaynag1 ve kamu zarar1 kavramlarinin konumuz yéniinden degerlen-
dirilmesidir. Oncelikle bu kapsamda kamu kaynagi kavraminin kamu
zarar1 taniminda dikkate alindig1 goriilmekle; kamu zarar1 agisindan
kamu kaynaginin ne oldugunun belirlenmesi yaninda, bu kaynakta
meydana gelen degisimlere ¢ok daha 6nem verildigi goriilmektedir.
Ciinki kamu zarari, kamu kaynagindaki olumsuz yondeki degisim-
den ileri gelmektedir. Kamu gérevlisinin karar, eylem ve islemleri ile
kamu kaynagindaki degisimi, artiga engel veya azalmaya neden ol-
mak suretiyle olumsuz etkilemesi halinde kamu zarar1 s6z konusu
olabilmektedir. Kamu kaynaginda artisa engel olma gelir getirici bir
islemin hi¢ yapilmamasi veya noksan yapilmasindan ileri gelebilecegi
gibi, dogrudan aktifi artiracak bir mali islemin hi¢ yapilmamasi veya
noksan yapilmasi seklinde de olabilecektir. Kamu kaynaginda azalig
ise, bir giderin fazla veya tamamen haksiz yapilmasi veya ytikiimli-
likklerde yersiz veya fazla artisa sebep olmak suretiyle kamu kayna-
ginda azaliga neden olunmasi seklinde olabilecektir. Idare hukukuna
o6zg kurallar ve bu kurallar geregi ihtiya¢ duyulan ihtisaslasma, bi-
tincil olarak kamu zararinin 6nlenmesi amacina yonelik bir ihtiya-

cin dogasi geregi oldugu séylenebilecektir.

2017 yilinda 7036 sayili Kanunla 6325 sayili Hukuk Uyusmaz-

liklarinda Arabuluculuk Kanununa yapilan eklemeyle idarenin taraf
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oldugu 6zel hukuk uyusmazliklarinin arabuluculuk yoluyla ¢6zim-
lenmesine iligkin diizenlemeler getirilerek; arabuluculuk miizakere
siirecinde idareleri bir komisyonun temsil edecegi belirtilmistir. Ka-
nunda yer verilen bu diizenlemeler arabuluculuk siireci ve idarenin
taraf oldugu 6zel hukuk uyusmazliklarinin yargi dis1 yontemle ¢6-
ziimlenmesinde olumlu gelismedir. Ancak komisyonlarda gorevli
kamu personelinin kamuyu zarara ugratmayacak bi¢imde uyusmaz-
lik konusu hakkinda efektif kararlar alarak siireci ytiriitmesi 6nem
arz etmektedir. Idarelerin arabuluculuk komisyonlarinda gérev alan
tiyelerin bu gorevleriyle ilgili aldiklar: kararlardan ve yaptiklari igler-
den sorumsuzluklari esas olup; bu is ve kararlar nedeniyle kamu za-
rar1 olugmasi halinde agilacak tazminat davalarinin, Anayasanin 1285.
maddesi geregince idare aleyhine agilmasi gerekmektedir. Sartlar
mevcut ise idare, 6dedigi zarari, kusurlu davranisi olan kamu goérev-
lisine riicu hakkina sahip olabilecektir. Goriilmektedir ki, 6zel hukuk
alanindaki uyusmazliklarda kullanilan alternatif uyusmazlik ¢6ziim
yontemi olan arabuluculukta dahi, kullanilacak olan kaynagin kamu
kaynag1 olmasi sebebiyle kendine 6zgii ve kamusal yetki kullanimina
iligkin sorumluluk kurallarina tabi oldugu séylenebilecektir. Dokt-
rinde arabuluculuk komisyonlarinda gorevli olan kamu personelinin
arabuluculuk miizakereleri igin fazlaca goriismeye gitmesi ve buna
iliskin mevzuatta bir sinirlama olmamasinin gérevli kamu persone-
li ile amiri arasinda sorun yaratabilecegi ileri siiriilerek, gorevlendir-
melere bir sinir getirilmesi gerektigi ileri siiriilmisgtir. Bu goriis kamu

hizmetinin siirekliligi ilkesi ile de 6rtiismektedir.

Bu genel perspektiften, idare hukukunda, yarg: dis1 idari uyus-
mazlik ¢6ziim yontemlerine iligkin 659 Sayilh KHK, Kamu Denetgili-
gi Kurumu, tasginmaz mal zilyetligine yapilan tecaviizlerin 6nlenmesi,
tahkim, spor uyusmazliklarinda zorunlu tahkim, vergi uyusmazlikla-
rinda uzlagma, Teror ve Terorle Miicadeleden Dogan Zararlarin Kar-

sitlanmasi1 Hakkinda Kanun cercevesinde olusturulan zarar tazmin
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komisyonlari, kamulastirma bedelinde anlagmaya iligkin kararlar,
kamu ihalelerinde idari itiraz tizerine verilen kararlar, uzlagtirma ku-
rulu kararlari ile idari merciler tarafindan uyusmazliklarin ¢oziilmesi-
ne iliskin diizenlemeler, idari uyusmazhklarin yargi dis1 ¢6ziim yolla-
rina iligkin kimi 6rnek diizenlemelerdir. Bu diizenlemeler, ¢aligmamiz
kapsaminda belirtilerek, son olarak idari yargida dava tiirleri olan ip-
tal ve tam yarg1 davalarina konu olabilecek uyusmazliklar hakkinda,

yargi dis1 uyusmazlik ¢6ziim yontemlerinin uygunlugu tartisilacaktir.

Sonug olarak, idari uyusmazliklarin bir diger ifadeyle idare ile ki-
siler arasinda esitsizligin hakim oldugu idari nitelikli uyusmazlikla-
rin ¢oziimiinde genel kural uyusmazligin ihtisaslagmis yargi merci-
ileri ile ¢oziimlenmesidir. Ancak hizli sonug alinmas: gereken kimi
uyusmazliklar i¢in ivedi yargilama usuli gibi yargilamaya iligkin sii-
reglerin hizlandirilmasini saglayacak yasal diizenlemeler yapilmasi-
nin alana daha uygun oldugu disiiniilmektedir. Bununla birlikte geli-
sen teknolojinin ihtiyaglar1 gozard: edilmemelidir. Ornegin alternatif
uyusmazlik ¢6ziim yontemlerinin, yapay zekanin kamu hizmetine
uyarlanmasi neticesinde, 6zellikle otomatik idari iglemler ve bunla-
rin sebep oldugu zararlarin ivedi bigimde ¢6ziimlenmesi ihtiyacinda,
uluslararasi uygulamalar -6rnegin ¢evrimigi arabuluculuk- gibi tek-
nik altyap: ve uzmanlik gerektiren konularda kullanilip kullanilama-
yacag1 da gelecekte iizerinde konusulmasi tartisilmasi gereken konu-

lar olarak kargimiza ¢ikabilecektir.

Anahtar kelimeler: 1dare hukuku, alternatif uyusmazlik ¢éziim
yontemleri, sulh, uzlagma, arabuluculuk, idarenin taraf oldugu hukuk

uyusmazliklar1.
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Evaluations on Extrajudicial
Administrative Dispute Resolution
Methods in Turkish Administrative Law

Alternative dispute resolution methods have various positive as-
pects in terms of reducing the workload of the courts and ensuring
that the disputes are evaluated in a more qualified manner, facilitat-
ing the work of the courts in the judicial process of the explanations
made within the scope of alternative dispute resolution methods ap-
plied before the lawsuit, ensuring that administrative disputes are re-
solved faster and in a short time, and reducing the judicial expens-
es that may arise from the budget of the administration at the end of
the trial. However, the general rule in the resolution of administrative
disputes where there is inequality between the administration, which
is endowed with public powers and privileges, and the individuals is
that these disputes should be resolved through an impartial, inde-
pendent, specialised judicial power and mechanism, which is also in-
stitutional in nature and where fundamental rights and freedoms are
effectively protected. However, some alternative settlement methods
may be used before or during the pre-trial or trial phase in the settle-
ment of administrative disputes between the administration and in-
dividuals and in the settlement of disputes related to private law. In
this respect, it is possible to speak of non-judicial dispute resolution

methods in administrative disputes in a narrow or broad sense.

As a requirement of the exercise of public powers in public law,
some principles and rules different from private law apply. For exam-
ple, there are many differences such as the lack of freedom of will, the

primacy of authority, the necessity of taking into account the public
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interest, and the presumption of legality of administrative acts, even if
they are contrary to the law. Due to these differences, the dominant
view is that alternative dispute resolution methods should be accept-
ed as very narrow and limited, especially when some basic principles
such as certainty, the principle of trust in the administration, the su-
perior public interest, the continuity of public services, and strict lia-
bility are taken into consideration. Nevertheless, it can be said that the
acceptance of alternative dispute resolution methods in possible dis-
putes is a necessity in order to ensure an environment of ‘certainty’
in which investors will feel safe in the business world by ensuring free
market conditions, especially in accordance with the purpose of pro-
tecting the economic public order, and to ensure compliance with in-
ternational developments. Because, for business people who are in di-
rect or indirect relationship with the administration in the free market,
the rapid resolution of possible administrative disputes is important
in preventing possible damages. In this context, it is debated whether
it is appropriate to finalise the decisions of supervisory and regulato-
ry authorities through a ranked judgement in terms of the continuity
of public service and ensuring economic public order. For this reason,
for example, the expedited proceedings procedure introduced in dis-
putes regarding the tender process, except for the decisions of prohibi-
tion from tendering, serves this purpose. Therefore, the conclusion of
administrative disputes such as tenders, which have economic effects
and therefore need to be resolved quickly, through alternative dispute
resolution methods is considered to be effective, especially in terms of
protecting the economic public order. However, here, specialisation is
given importance in resolving the dispute with a judicial-like activity,
and it is important to support the introduced method with some ad-
ditional practices that will ensure its applicability. Because there may
be some disadvantages for the administration, which has specialised
personnel equipped with public power, to try to reconcile and settle

with the person, or there may be practical problems that may cause the
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administration to hesitate to resort to this method. For example, in the
amended first paragraph of Article 71 of the Law No. 5018 on Public
Financial Management and Control, public loss is defined as ‘the pre-
vention of an increase or decrease in public resources as a result of de-
cisions, transactions or actions contrary to the legislation arising from
the intention, fault or negligence of public officials” The point to be em-
phasised here is the evaluation of the concepts of public resources and
public loss in the the Court of Accounts reports in terms of our sub-
ject. First of all, it is seen that the concept of public resource is taken
into consideration in the definition of public damage; it is seen that in
terms of public damage, besides determining what the public resource
is, the changes occurring in this resource are much more important. Be-
cause public damage arises from the negative change in the public re-
source. Public damage may arise if the public official negatively affects
the change in the public resource by preventing an increase or causing
a decrease with his/her decisions, actions and transactions. Preventing
an increase in public resources may arise from not performing a rev-
enue-generating transaction at all or performing it incompletely, or it
may be in the form of not performing a financial transaction that will
directly increase the asset at all or performing it incompletely. On the
other hand, a decrease in public resources may be caused by causing a
decrease in public resources by causing an excessive or completely un-
justified expenditure or an unjustified or excessive increase in liabili-
ties. On the other hand, a decrease in public resources may be in the
form of causing a decrease in public resources by causing an excessive
or completely unjustified expenditure or an unwarranted or excessive
increase in obligations. It can be said that the rules specific to adminis-
trative law and the specialisation required by these rules are inherent to

the need for the purpose of preventing public damage as a whole.

In 2017, with the addition made to the Law No. 6325 on Me-
diation in Civil Disputes with the Law No. 7036, regulations were
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introduced regarding the resolution of private law disputes to which
the administration is a party through mediation, and it was stated
that a commission will represent the administrations in the media-
tion negotiation process. These provisions in the Law are a positive
development in the mediation process and the settlement of private
law disputes to which the administration is a party through non-ju-
dicial methods. However, it is important that the public personnel
in charge of the commissions carry out the process by taking effec-
tive decisions on the subject of the dispute in a manner that does not
harm the public. It is essential that the members of the mediation
commissions of the administrations are not responsible for the deci-
sions and actions taken in relation to their duties, and the compensa-
tion lawsuits to be filed in case of public damage due to these actions
and decisions must be filed against the administration in accordance
with Article 125 of the Constitution. If the conditions are present,
the administration may have the right of recourse to the public of-
ficial who is at fault for the damage paid. It can be seen that even in
mediation, which is an alternative dispute resolution method used in
private law disputes, it can be said that the resource to be used is sub-
ject to its own specific liability rules regarding the use of public au-
thority, since it is a public resource. In the doctrine, it has been ar-
gued that a limit should be imposed on the assignments of the public
personnel assigned to the mediation commissions, arguing that the
fact of the public personnel assigned to the mediation commissions
go to many meetings for mediation negotiations and that there is no
limitation in the legislation regarding this may cause problems be-
tween the public personnel and his/her supervisor. This view also

coincides with the principle of continuity of public service.

From this general perspective, in administrative law, the Decree
Law No. 659 on non-judicial administrative dispute resolution meth-

ods, the Ombudsman Institution, the prevention of encroachments
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on the possession of immovable property, arbitration, compulsory
arbitration in sports disputes, reconciliation in tax disputes, com-
pensation commissions established within the framework of the Law
on the Compensation of Damages Arising from Terrorism and the
Fight against Terrorism, Decisions on the agreement on the expro-
priation price, decisions on administrative appeals in public tenders,
decisions of the conciliation board and regulations on the settlement
of disputes by administrative authorities are some of the regulations
regarding the non-judicial dispute resolution methods of adminis-
trative disputes. These regulations will be specified within the scope
of our study, and finally, the appropriateness of extrajudicial dispute
resolution methods will be discussed for disputes that may be sub-
ject to cancellation and full remedy actions, which are the types of

lawsuits in administrative jurisdiction.

In conclusion, the general rule in the resolution of administrative
disputes, in other words, administrative disputes where there is inequal-
ity between the administration and individuals, is to resolve the dispute
with specialised judicial authorities. However, for some disputes that re-
quire quick results, it is considered that it would be more appropriate to
make legal arrangements to accelerate the judicial processes such as ex-
pedited trial procedure. However, the needs of developing technology
should not be ignored. For example, as a result of the adaptation of artifi-
cial intelligence to public service, whether alternative dispute resolution
methods can be used in issues that require technical infrastructure and
expertise, such as international applications - for example, online media-
tion - especially in the need for urgent resolution of automated adminis-
trative transactions and the damages caused by them, may also be issues
that need to be discussed in the future.

Keywords: Administrative law, alternative dispute resolution
methods, settlement, conciliation, mediation, legal disputes to which

is the part of administration.
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Dava Sart1 Arabuluculuk Siirecinde Ilk
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Giderlerine Katlanma Yiikiimliiliigiiniin
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Cergevesinde Degerlendirilmesi
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Dava sart1 arabuluculuk, hukuk sistemimize 7036 sayili Is Mah-
kemeleri Kanunu ile, 1/1/2018 tarihi itibariyle girmistir. Hgili hiik-
me gore, taraflar yargilama sonucunda hakli bulunsalar bile siirece
katilmadiklari icin yargilama giderlerinden sorumlu tutulacaktir. Is
uyusmazliklarinda dava sart1 arabuluculuk diizenlemesinin, 6zellik-
le hak arama 6zgirlagini ihlal ettigi gerekcesiyle Anayasa’ya ayki-
rilik iddiasinda bulunulmugsa da Anayasa Mahkemesi 2018 yilinda
verdigi kararirinda, ilgili diizenlemenin Anayasa’ya aykir1 olmadigi-

na hitkmetmistir.

14 Mart 2024 tarihli kararinda ise Anayasa Mahkemesi, Corum
Tiiketici Mahkemesinden gelen itiraz bagvurusunu degerlendirmis,
Hukuk Uyusmazliklar1 Kanunu'na 2018 yilinda eklenen 18/A mad-
desinde yer alan arabuluculuk gériismesinde toplantiya katilmayan

tarafin yargilama giderinin tamamindan sorumlu tutulacagini ve bu
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taraf lehine vekalet ticretine hitkmedilmeyecegini 6ngoren diizen-
lemeyi hak arama hiirriyeti ve milkiyet hakki cercevesinde iptal et-
mistir. Anayasanin 13. Maddesine gore, temel hak ve ozgiirliikle-
re sinirlama getiren diizenlemelerin kanunla yapilmasi, Anayasa'da
ongoriilen sinirlama sebebine uygun ve 6lgiilii olmasi gerekir. Ka-
nunilik ilkesinin yerine getirilmesi i¢in, kanunun seklen var olma-
s1 yeterli olmayip, yasal kurallarin keyfilige izin vermeyecek sekilde
belirli, ulagilabilir ve 6ngoriilebilir olmasi gerekmektedir. Arabulucu-
lukta yargilama giderlerine iligkin kurallar incelendiginde, hangi hal
ve sartta hangi tarafin yargilama giderlerinden sorumlu tutulacag:-
nin ve vekalet ticretinden mahrum kalacaginin herhangi bir tereddii-
de yer vermeyecek sekilde acik ve net olarak diizenlenmesi sz ko-
nusudur. Ayrica, kanunda “... gecerli bir mazeret gostermeksizin...”
ifadesine de yer verilerek yargilama makamlari tarafindan davaya
ozgii somut kosullara gore belirlenecek miicbir sebep veya beklen-
medik durumlarin da g6z 6niine alinabilecegi gorilmektedir. Bu du-
rumlar degerlendirildiginde ilgili hitkmiin kanunilik ilkesinin sartla-
rin1 tagidigy soylenebilir. Anayasa'da 6ngoriilen sinirlama sebepleri
incelendiginde ise miilkiyet hakkinin yalnizca kamu yarar1 amacry-
la sinirlanmasi miimkiinken; 36. Maddesinde giivence altina alinan
hak arama 6zgiirliigii kapsaminda yer alan mahkemeye erisim hakk:
i¢in ise herhangi bir snirlama nedeni 6ngériilmemistir. Ancak dava-
larin en az giderle ve miimkiin olan siiratle sonuglandirilmas: geregi
Anayasanin 141. maddesi kapsaminda devletin yukimliliklerin-
den biri olarak diizenlenmistir. Bu ¢erceve de getirilen diizenleme
devletin, arabuluculuk yonteminin islerlik kazanmasini ve yargila-
malarin gereksiz yere uzamasini engelleyecek etkin careler olustur-
mak ytikimliligiinin yerine getirilmesini saglama amacina y6nelik-
tir. Son olarak temel hak ve 6zgiirliiklerin sinirlanmasinda 6lgililik
standardina baktigimizda elveriglilik,gereklilikveorantililikolmak tizere
ti¢ kosulun yerine getirilmesi gerekmektedir. Mahkeme, arabulucu-

luga bagvuru yapilmasinin 6ngorildiigi uyusmazliklar bakimindan
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arabuluculuk ilk toplantisina gegerli bir mazeret gostermeden katil-
mayan tarafin yargilama giderlerinin tiimiine katlanmak zorunda ol-
masi ve vekalet iicretinden yoksun birakilmasi arabuluculuk faaliyet-
lerine katilmin saglanmasi amacinin yerine getirilmesi bakimindan
elverisli bir arag olarak degerlendirmistir. Toplantiya katilma zorun-
lulugunun 6ngoérilmesiyle miilkiyet ve mahkemeye erigim haklari-
na yonelik yapilan sinirlamalarin arabuluculuk kurumunun iglerligi-
nin saglanmasi bakimindan toplumsal bir ihtiyaca cevap verdigi de
soylenebilir. Bu haliyle gereklilik ilkesini de karsilamaktadir. Oran-
tililik ise hakka getirilen sinirlama ile ulagilmak istenen amag arasin-
da makul bir dengenin gozetilmesi gerekliligini ifade etmektedir. An-
cak kural bu héliyle haklilig1 yarg karari ile ortaya ¢ikan kisilerin her
haliikarda ytiksek tutarlar1 bulabilecek maddi kiilfetlere katlanmasi-
na neden olabilecek nitelikte olup haklilik durumu gozetilerek uygu-
lanabilecek istisnalar ya da belli bir tist sinir icermemektedir. Bu ba-

kimdan orantisiz bir sinirlama getirilmektedir.

Bu hitkmiin iptaline iligkin bagvuru daha 6nce Anayasa Mah-
kemesinde yapilmistir. Bu kararinda mahkeme, kuralin arabulucu-
luk kurumuna iglerlik saglamay1 amagladigini bu nedenle hak arama
hiirriyetini ortadan kaldirmadig1 veya 6ziine dokunan 6l¢isiiz bir si-
nirlama niteligi olmadig1 gerekgesi ile reddedilmistir. Yaklagik alt1 yil
sonra verdigi kararinda donmiis ve 6lgiistiz bulmustur. Karar incelen-
diginde anayasa mahkemesi arabuluculuk goriismelerine katilmayan
tarafin kesinlikle maddi kiilfet getirilmemesi gerektigi gibi bir sonu-
ca ulasmamustir. Buna bir yaptirim getirilebilecektir. Bu itibarla hak-
lihik durumu gézetilerek uygulanabilecek istisnalar ya da belli bir tist
sinir ongoriilmeden, 6zellikle yargilamada tamamen hakli gikan, ta-
rafin 6zel durumu da gézetilmeden, mazeret gostermeksizin ilk top-
lantrya katilmayan tarafin yargilama giderlerinden tiimiiyle sorumlu
tutulmasinin ve vekélet ticretinin tamamindan yoksun birakilmasi-

nin kigilere asir1 bir kiilfet yiikledigini iletmigtir. Bu ¢ercevede kanun
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koyucu taraflarin arabuluculuk toplantisina katilmini tegvik edecek
daha orantili diizenlemeler yapabilecektir ve bu yaptirim orantili ol-

dugu siirece anayasaya aykirilik tasimayacaktir.

Anahtar kelimeler: dava sart1 arabuluculuk, hak arama 6zgiirli-

gii, milkiyet hakk.
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Evaluation of the Obligation of Participation
in Judicial Expenses for Failure to Attend the
First Meeting in the Litigation Conditional
Mediation Process Within the Framework of
Turkish Constitutional Court Decisions

Mediation as a condition for litigation was introduced to our
legal system by the Labor Courts Law No. 7036 as of 1/1/2018.
According to the relevant provision, even if the parties are found to
be right at the end of the proceedings, they will be held liable for
the costs of the proceedings for not participating in the process. Al-
though it was claimed that the regulation on mediation as a con-
dition for litigation in labor disputes was unconstitutional on the
grounds that it violated the freedom to seek rights, the Constitu-
tional Court ruled in 2018 that the relevant regulation was not un-

constitutional.

In its decision dated 14 March 2024, the Constitutional Court
evaluated the objection application from the Corum Consumer
Court and annulled the regulation in Article 18/A added to the
Law on Civil Disputes in 2018, which stipulates that the party who
does not attend the mediation meeting will be held responsible for
the entire cost of the proceedings and that no attorney fee will be
awarded in favor of this party, within the framework of the free-
dom to seek rights and the right to property. According to Article
13 of the Constitution, regulations imposing restrictions on fun-

damental rights and freedoms must be made by law and must be in
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accordance with and proportionate to the grounds for restriction
stipulated in the Constitution. In order to fulfill the principle of le-
gality, it is not enough for the law to exist in form; the legal rules
must be specific, accessible and foreseeable in a way that does not
allow arbitrariness. When the rules on judicial expenses in medi-
ation are examined, it is clearly and unambiguously regulated in a
way that does not leave any room for any doubt as to which party
will be held responsible for judicial expenses and will be deprived
of attorney’s fees under which circumstances and conditions. Fur-
thermore, by including the phrase “..without showing a valid ex-
cuse..” in the law, it is seen that force majeure or unexpected cir-
cumstances to be determined by the judicial authorities according
to the concrete conditions specific to the case may also be taken
into consideration. Considering these circumstances, it can be said
that the relevant provision fulfills the requirements of the princi-
ple of legality. When the grounds for limitation stipulated in the
Constitution are analyzed, it is possible to limit the right to prop-
erty only for public interest purposes, while no grounds for limita-
tion are stipulated for the right of access to the court, which is in-
cluded within the scope of the freedom to seek rights guaranteed
under Article 36. However, the necessity of concluding the law-
suits with the least possible expense and as expeditiously as pos-
sible is regulated as one of the obligations of the state under Arti-
cle 141 of the Constitution. The regulation introduced within this
framework aims to ensure that the state fulfills its obligation to en-
sure that the mediation method becomes operational and to cre-
ate effective remedies to prevent unnecessary prolongation of the
proceedings. Finally, when we look at the proportionality standard
in the limitation of fundamental rights and freedoms, three con-
ditions, namely convenience, necessity and proportionality, must
be fulfilled. The Court considered the obligation of the party who

fails to attend the first meeting of the mediation without showing
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a valid excuse to bear all the costs of the proceedings and to be de-
prived of the attorney’s fee as a convenient tool in terms of fulfill-
ing the purpose of ensuring participation in mediation activities. It
can also be said that the restrictions on the rights to property and
access to the court by stipulating the obligation to attend the meet-
ing respond to a social need in terms of ensuring the operability of
the mediation institution. As such, it also meets the principle of
necessity. Proportionality refers to the necessity to observe a rea-
sonable balance between the restriction imposed on the right and
the purpose to be achieved. However, the rule, in its current form,
may cause persons whose rightfulness is revealed by a judicial deci-
sion to incur financial burdens that may in any case amount to high
amounts, and does not contain exceptions or a certain upper limit
that can be applied by considering the rightfulness. In this respect,

a disproportionate limitation is imposed.

The application for the annulment of this provision was previ-
ously made to the Constitutional Court. In this decision, the court
rejected the application on the grounds that the rule aims to ensure
the functioning of the mediation institution and therefore does not
eliminate the freedom to seek rights or does not constitute a dis-
proportionate limitation that touches its essence. Approximately
six years later, it reversed its decision and found it to be dispropor-
tionate. When the decision is examined, the constitutional court did
not reach a conclusion that the party not participating in the media-
tion negotiations should not be imposed a financial burden. A sanc-
tion may be imposed. In this respect, the Constitutional Court stat-
ed that the party who is fully justified in the proceedings, who does
not attend the first meeting without showing an excuse, without tak-
ing into account the special situation of the party, being held fully
responsible for the costs of the proceedings and being deprived of

the entire attorney’s fee, without stipulating exceptions or a certain
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upper limit that can be applied by considering the justification sta-
tus, imposes an excessive burden on the persons. In this framework,
the legislator may make more proportionate regulations to encour-
age the parties to attend the mediation meeting and this sanction will

not be unconstitutional as long as it is proportionate.

Keywords: mediation as a condition of litigation, freedom to

seek rights, property right
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Osmanlr’da Arabuluculuk Kiiltiirii:
Kads Sicillerinde Gecen Muslihiin
Uygulamalarindan Ornekler

Dr. Ogr. Uyesi Afra UYSAL*

Toplumun hukuka ve hukuk¢uya olan ihtiyaci, bireyler arasin-
daki barig halinden daha ziyade bu durumun bozuldugu uyusmaz-
lik hallerinde ortaya ¢ikmaktadir. Bu uyusmazliklarin dogmasini en-
gellemek veya mutlak barig halini saglamak ise, toplumsal yagam igin
titopik bir beklenti olacaktir. Ancak toplumlarin baris ve kavga kiiltii-
rii farkhilagabildigi gibi, ara bulma ve uzlagtirma kiltiirleri de farkli-
lagabilir. Tarihsel olarak bakildiginda birgok toplumda, dini veya fel-
sefi o6gretilerin de etkisiyle, kiisliikleri sonlandirmanin, ara bulmanin,
uzlagmanin veya helallesmenin tavsiye edildigini gérebiliriz. Ornegin,
Konfiigyiiscii antik Cin'de sosyal bir kurum haline gelen arabuluculu-
gun Cin kiltirindeki etkisini, ytizyillar sonra Cin Halk Cumhuriye-
ti'ndeki Halk Uzlagtirma Komiteleri (People’s Conciliation Committes)
ve Amerika'daki Cin diasporasmnin kendi aralarindaki uyusmazlikla-
1 ¢ozmek iizere kurmus oldugu Cinli Hayirseverler Dernegi (Chine-
se Benevolent Association) rneklerinde de takip edebiliriz. Bunun yan
sira eski zamanlardan beri Hindistan'da, Ortadogu'da, Afrika'da, Avru-

pave Amerika'da bir¢ok toplulugun kendi aralarindaki uyusmazliklari,

*  Ibn Haldun Universitesi Hukuk Fakiiltesi Hukuk Tarihi Anabilim Dali Ogretim Uye-
si, ORCID: 0000-0003-2516-9681.
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gtvenilir ve itibarli topluluk mensuplarinin arabuluculugu vasitastyla

¢ozdiiglinii gosteren 6rnekler mevcuttur.

Birgok toplulukta gorildigii gibi, Osmanl toplumunda da genel
kabul goren bir uzlagtirma kiiltiiriiniin oldugunu soyleyebiliriz. Bu
konuda yapilan aragtirmalara bakildiginda, bazi durumlarda kadi ma-
rifetinden tamamen bagimsiz gelistigi anlagilan sulh siireglerinin ba-
zen de mahkemelerin yonlendirmesi ile yiirttildugi gorilmektedir.
Mahkeme kayitlar1 olarak tutulan kads sicillerinden de anlagilabilece-
gi tizere, birgok uyusmazlik tiirinde Osmanhlar arabulucular vasita-
styla sulh olmus, bu durumu da mahkemelerde kayit altina aldirmis-
lardur. Iste bu arabulucular kaynaklarda muslihun adiyla gegmektedir.
Arapca kokenli bir kelime olan muslihun, sozliikte barisi saglayan, ba-
rigtiran, ara bulan kisi anlamryla gegen muslih kelimesinin ¢ogul ha-
lidir. Kad: sicillerinde tekil veya gogul kullanima vurgu yapilmaksi-
zin arabulucu vasitasiyla ¢oziilen uyusmazliklari ifade ederken gegen
muslihun kelimesi, sulhu saglayan kisi anlamina gelmekle birlikte, te-
rim anlami olarak arabulucuyu karsilamaktadir. Arabuluculuk faali-
yetinin hangi sartlara tabi olarak siirdiiriildagii konusunda ise heniiz
yeterli bilgiye sahip degiliz. Aymi sekilde muslihunun nasil secildi-
gi, taraflarin uzlagisinin bu konuda yeterli olup olmadig: veya haki-
min atamasinin s6z konusu olup olmadig hususlarinda da net bir
kaniya varmak zordur. Ancak hukuk tarihi aragtirmalarinda kaynak-
lar: tilketmek ¢ogu zaman miimkiin olmadig igin, heniiz giin yiiziine
¢itkarilmamis kaynaklarin ileride bu konuda bize bilgi vermesi ve ka-
naatlerimizi degistirmesi de her zaman miimkiindiir. Elimizdeki kay-
naklar 1s1¢inda, muslihunun herhangi bir sicile veya usule bagh ol-
maksizin miinferit olaylarin kendi sartlarina gore bagimsiz bir sekilde
belirlendigi ve herhangi bir sarta veya usule bagli olmaksizin tarafla-
r1 ortak bir sulh tizerinde anlagmaya raz1 ederek uyusmazhig: ¢6zdiik-

leri ¢ikarimi yapilabilir.
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Osmanli hukuk uygulamasimin en azindan resmi kayitlara yan-
styan yoniinii bize ulagtiran kad sicilleri incelendiginde, arabulucu-
luk faaliyetini yiiriiten muslihunun bagh basina bir meslek grubu tes-
kil ettikleri soylenemez. Uyusmazligin gerektirdigi sartlara gore kimi
zaman sosyal yapi igerisinde itibarli gériilen kimseler, kimi zaman dini
onderler, kimi zaman da meslek erbab: kimselerin kendilerine giiven
duyulan konudaki uyusmazliklarin ¢6ziimii konusunda taraflari sulha
ikna ettikleri anlagilmaktadir. Yakin zamanda latinize edilerek dijital
bir kaynak halinde de aragtirmacilarin kullanimina sunulan Istanbul
kadi sicillerinde “muslihun” terimi ile yaptigimiz taramada ¢ikan dava
ornekleri incelendiginde, borglar, esya ve aile hukuku gibi birgok alan-
da muslihunun taraflar sulh ettikleri gorilmektedir. Muslihunun ara-
buluculuk faaliyetinin hukuki temeli ise, Islam ve dolayistyla Osman-
I1 hukukunda kabul edilen sulh sozlesmesidir. Sulh sozlesmesi, hem
mahkeme diginda taraflarca kendi baglarina yiiritiilebilirken hem de
mahkemede kad: huzurunda gerceklestirilebilir. Ilk ihtimalde adi sulh

s0z konusu iken; ikinci durumda kazai sulh s6z konusu olur.

Bireylerin birlikte yasamasini zorunlu kilan toplumsal yagamdaki
asil gayenin ¢atismasizlik degil de ¢atigmalarin bariscil yolla ¢6ztim-
lenebilmesi, bunun da adil, hizli ve ekonomik sekilde yapilabilmesi
olmalidir. Bu amag dogrultusunda kullanilabilecek etkili araglardan
biri de alternatif uyusmazlik ¢6ziim yontemleri ve daha 6zelde de
arabuluculuktur. Arabuluculugun genele yayilarak herhangi bir so-
runun taraflarinin mahkeme yoluna bagvurmadan en yakin vasita ile
uyusmazliklarini ¢6zebilmeleri, toplumdaki ¢atigmasizlik durumu-
nu artiracak, toplumun zamanla daha az hukuki problem iireten bir
yapiya evirilmesini saglayacaktir. Nitekim aragtirmamiza konu olan
Osmanl 6rneginde, sosyal yapinin her bir alt grubuna sirayet eden,
problemlerin biiytimeden ve kroniklesmeden ¢6ziilmesini saglayan
arabuluculuk kiltirtintin neredeyse davasiz bir hukuk sistemi yarat-

t131 s6ylenebilir. Her ne kadar daha kiigiik ve sorun tiretmeyen bir
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yapist olsa da klasik dénem Osmanli Istanbul'unda bir mahkemede
gin i¢inde goriilen dava sayisinin bir elin parmaklarini gegmeyecek
kadar az oldugu goriilmektedir. Osmanli sosyal yapisinin sorun iiret-
meyen bu vaziyeti almasindaki en biiyiik pay ise siiphesiz her top-
lulukta, her bolgede, her meslek orgiitiinde veya uyusmazlik ¢tkma-
st muhtemel her alanda erisilebilir olan arabuluculuk faaliyetinindir.
Bir yaranin derinlesmeden ve miizmin hale gelmeden tedavi edilme-
si gerektigi gibi, bireyler arasindaki miinferit problemlerin de sosyal
yapida sorun haline gelmeden ve kroniklesmeden ¢oziilebilmesi ge-
rekir. Bunun da en etkili yolu, arabuluculugun taraflarin sosyal etkile-
sim icine girdigi ve sorun gikmasi muhtemel olan her alana yayilmasi
ve arabuluculuk yontemlerinin miimkiin oldugunca etkili ve erisile-
bilir kilinmasidir. Béylece, ¢ok daha karmasgik bir sosyal yapiya sahip
olan toplumumuzda, sorundan ziyade ¢6ziim tiretebilen bir ortak ya-

sama aliskanlig1 saglanabilmis olur.

Calismamiz, gesitli toplumlardaki tarihsel 6rneklerinden de fay-
dalanarak arabuluculuk kiltirtiniin Osmanli toplumundaki duru-
munu incelemeyi hedeflemektedir. Bu hedef dogrultusunda ¢alis-
mamizda Osmanli mahkemelerinde tutulan kad: sicillerindeki dava
orneklerinden faydalanilacak, sosyoloji ve antropoloji alanindaki
cesitli aragtirmalarinin da katkisi ile Osmanli toplumundaki arabu-
luculuk kiltiirti ana hatlariyla resmedilmeye ¢alisilacaktir. Tarihsel
kaynaklar dogrultusunda muslihunun faaliyet alanlar1 ve sartlari ile
yargilama stireglerine etkileri incelenecektir. Son olarak da elde edi-
len veriler 15131nda, arabuluculugun sosyokiiltiirel olarak yaygin bir
sekilde uygulandigi Osmanli 6rneginden hareketle, arabuluculuk ¢a-
lismalarinin gelecegine katki sunabilecek tarihsel bir uygulama 6rne-

gi cikarilmaya caligilacaktir.

Anahtar kelimeler: arabuluculuk, muslihun, Osmanli hukuku,

sulh, uyusmazlik ¢6ziimii.
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Ottoman Empire: Examples of
Muslihiin Practices in Kadi Registers

Society’s need for law and lawyers arises in cases of disputes in
which this situation is disrupted rather than the state of peace be-
tween individuals. Preventing the emergence of these disputes or en-
suring a state of absolute peace would be a utopian expectation for so-
cial life. However, just as societies may have different cultures of peace
and conflict, they may also have different cultures of mediation and
reconciliation. Historically, we can see that in many societies, under
the influence of religious or philosophical teachings, it is recommend-
ed to end resentments, to find a middle ground, to reconcile or to
make peace. For example, the influence of mediation in Chinese cul-
ture, which became a social institution in ancient Confucian China,
can be traced centuries later in the People’s Conciliation Committees
in the People’s Republic of China and the Chinese Benevolent Asso-
ciation, which was established by the Chinese diaspora in America to
resolve disputes among themselves. In addition, there are examples of
communities in India, the Middle East, Africa, Europe and the Amer-
icas resolving their disputes through the mediation of trusted and rep-

utable community members since ancient times.

As in many societies, we can say that there was a generally ac-
cepted culture of reconciliation in Ottoman society. Research on this
subject reveals that in some cases, these settlement processes, which
seem to have developed completely independently of the judiciary’s

intervention, were sometimes carried out with the guidance of the
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courts. As can be understood from the qadi registers kept as court re-
cords, the Ottomans settled many types of disputes through media-
tors and had these settlements recorded in the courts. These media-
tors are referred to as muslihun in the sources. Muslihun, a word of
Arabic origin, is the plural form of the word muslih, which in the dic-
tionary means a peacemaker, a reconciler, a mediator. The word mus-
lihun, which is used in the qadi registers to refer to the disputes re-
solved through mediation without emphasizing the singular or plural
use, means the mediator as a term, although it means the person who
makes peace. We do not yet have sufficient information on the con-
ditions under which the mediation activity is carried out. Likewise,
it is difficult to reach a clear conclusion on how the muslihun was se-
lected, whether the parties’ consensus was sufficient in this regard,
or whether the judge’s appointment was in question. However, since
it is often impossible to exhaust the sources in legal history research,
it is always possible that sources that have not yet been unearthed
may provide us with information and change our opinions in the fu-
ture. In the light of the available sources, we can say that the musli-
hun were determined independently according to the circumstances
of individual cases and resolved the dispute by persuading the par-
ties to agree on a joint settlement, without being bound by any reg-

istry or procedure.

When the qadi registers, which provide us with at least the as-
pect of Ottoman legal practice reflected in official records, are exam-
ined, it cannot be said that the muslihun who carried out mediation
activities constituted a professional group on their own. Depending
on the circumstances of the dispute, it is understood that sometimes
people who were seen as respected in the social structure, sometimes
religious leaders, and sometimes professionals persuaded the par-
ties to settle the disputes on the subject in which they were trusted.

When we examine the case examples in the Istanbul qadi registers,
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which have recently been latinized and made available to research-
ers as a digital resource, it is seen that muslihun conciliated the par-
ties in many areas such as debts, property and family law. The legal
basis of the muslihun’s mediation activity is the settlement contract,
which is accepted in Islamic and therefore Ottoman law. The settle-
ment agreement can be executed both outside the court by the par-
ties on their own and in court in the presence of the qadi. In the first
case, ordinary settlement is in question; in the second case, judicial

settlement is in question.

The main goal in social life, which requires individuals to live to-
gether, should not be conflict-free, but to resolve conflicts peaceful-
ly, and this should be done in a fair, fast and economical way. This
idealeads us to alternative dispute resolution methods and more spe-
cifically to mediation. The generalization of mediation and the abil-
ity of the parties to any problem to resolve their disputes through
the closest means without resorting to the court system will increase
the state of non-conflict in the society and will enable the society
to evolve into a structure that produces fewer legal problems over
time. As a matter of fact, it can be said that the culture of mediation,
which permeated every subgroup of the social structure in the Otto-
man Empire, which is the subject of our research, and which enabled
problems to be solved without growing and becoming chronic, cre-
ated an almost litigation-free legal system. Although it had a smaller
and less problematic structure, the number of lawsuits filed in a court
in classical Ottoman Istanbul during a day could be counted on one
hand. Undoubtedly, the biggest share of this non-problem-produc-
ing state of the Ottoman social structure is undoubtedly the media-
tion activity, which was accessible in every community, every region,
every professional organization or every area where disputes were
likely to arise. Just as a wound needs to be treated before it deepens

and becomes chronic, particular issues amongst individuals need to
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be solved before they become problems in the social structure and
become chronic. The most effective way to do this is to extend medi-
ation to all areas where the parties interact socially and where prob-
lems are likely to arise, and to make mediation methods as effective
and accessible as possible. Thus, in our society, which has a much
more complex social structure today, a habit of coexistence that can

produce solutions rather than problems can be ensured.

This study aims to examine the mediation culture in Ottoman
society by making use of historical examples from various societies.
In line with this goal, the study will utilize the case examples in the
qadi registers kept in the Ottoman courts and try to outline the me-
diation culture in Ottoman society with the contribution of various
researches in the fields of sociology and anthropology. As far as the
sources allow, the fields and conditions of the muslihun’s activities
and their effects on the judicial processes will be analyzed. Finally, in
the light of the data obtained, it will be attempted to draw a histor-
ical practice example that can contribute to the future of mediation
studies today, based on the Ottoman example, where mediation was

widely practiced socioculturally.

Keywords: amicable settlement (sulh), dispute resolution,

muslihin, mediation, Ottoman law.
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Bir Uyusmazlik Coziim Yontemi Olarak
Arabuluculuk-Tahkim (MED-ARB)

Dog. Dr. A. Edla MANAV OZDEMIR*

Arabuluculuk, son derece kisa siirede, az bir maliyet karsihginda
uyusmazliklarin taraflarin anlagmasi ile ¢oziimlenmesine imkén ve-
ren bir uyusmazlik ¢6ziim yontemidir. Taraflarin arabuluculuk yon-
temi ile anlagmalarinin miimkiin olmamasi halinde ise uyusmazhig
¢ozen ve baglayici etkisi olan bir karar mevcut olmamaktadir. Bu sii-
reg, arabuluculuk sonrasi baglayacak tahkim stireci ile tamamlanabil-
mekte olup, taraflar bu sekilde hem arabuluculugun anlagma saglama
imkanindan yararlanabilecek hem de arabuluculuk yoluyla anlagma
saglanamamasi halinde tahkim agamasina gegilecek ve uyusmazlik
nihai olarak ¢6ziime kavusturulacaktir. Bu baglamda med-arb, alter-
natif uyusmazlik ¢6ziim yontemlerinin bir birlegimi olup 6nce arabu-
luculuk siirecini, bu siiregte anlagma saglanamamasi halinde arabulu-

culuk stirecinin ardindan gerekirse tahkim siirecini icermektedir.

Med-arb uygulamasi, her biri farkli birer uyusmazlik ¢6ziim meka-
nizmasi olan arabuluculuk ve tahkimin ayni1 uyusmazlik siirecinde iki
asamali olarak birlikte kullanilmasini saglayacak olup, s6z konusu uyus-
mazlik ¢6ziim mekanizmasi, ig diinyasinin ticari uyusmazliklarinin ¢6-

ziimiini kolaylastiracaktir. Karma bir yontem olarak degerlendirilen

*  Cumhurbagkanhg: Idari Isler Bagkanligi Hukuk ve Mevzuat Genel Miidiirliigii Daire
Bagkani, ORCID: 0000-0003-3183-0325.
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med-arb yontemi ile gelisen uluslararasi ekonomide karsilagilan uyus-
mazliklar daha hizli ve verimli bir sekilde ¢oziimlenebilecek olup, taraf-

lar agisindan zaman ve masraf tasarrufu da saglayacaktir.

Hukuk sistemlerinde med-arb uygulamasinin kullanilmaya bas-
lanmasi ile birlikte tahkim merkezleri de med-arb kurallar1 kabul et-
meye baglamislardir. Istanbul Tahkim Merkezi (ISTAC) tarafindan
2019 yilinda “Arabuluculuk-Tahkim” kurallar1 yayimlanmigtir. ITO-
TAM Arabuluculuk-Tahkim Kurallar1 11 Mart 2021 tarihinde yiirir-
lige girmistir. TOBBUYUM Arabuluculuk ve Uyusmazlik Coéziim
Merkezi, Arabuluculuk-Tahkim Kurallarin1 2024 yilinin Ocak ayin-

da revize etmistir.

Bu tebligde 6ncelikle arabuluculuk-tahkim y6nteminin ne oldu-
gu, ne gibi avantajlar1 oldugu anlatilacaktir. Bununla birlikte arabulu-
culuk-tahkim y6nteminin iilkemizde uygulandig: alanlar tartisilarak
bu yontemin uygulanmasi halinde meydana gelen veya ortaya ¢ik-
masi muhtemel sorunlara deginilerek, bunlara iliskin ¢6ziim 6nerile-

ri ortaya konulacaktur.

Anabhtar kelimeler: Arabuluculuk, tahkim, arabuluculuk-tahkim,

gizlilik, uyusmazlik ¢6ziim yontemi.
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Mediation-Arbitration as a Dispute
Resolution Method (MED-ARB)

Mediation is a dispute resolution method that allows parties to
resolve disputes through mutual agreement in a very short time and
at alow cost. In the event that the parties cannot reach an agreement
through mediation, there is no existing binding decision that re-
solves the dispute. This process can be completed with an arbitration
process following mediation, allowing the parties to benefit from the
reconciliation opportunity of mediation and, if there is no agreement
through mediation, to proceed to arbitration and ultimately resolve
the dispute. In this context, med-arb is a combination of alternative
dispute resolution methods that includes a mediation process, fol-
lowed by an arbitration process if necessary, in case an agreement

cannot be reached during the mediation process.

The med-arb application allows mediation and arbitration, each
a different dispute resolution mechanism, to be used together in a
two-stage process within the same dispute, facilitating the resolution
of commercial disputes in the business world. The med-arb method,
considered a hybrid method, will enable the resolution of disputes
encountered in the evolving international economy more quickly

and efficiently, also saving time and costs for the parties.

With the introduction of med-arb application in legal systems, ar-
bitration centers have begun to adopt med-arb rules. The Istanbul Ar-
bitration Centre (ISTAC) published “Mediation-Arbitration” rules in
2019. The ITOTAM Mediation-Arbitration Rules came into effect
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on March 11, 2021. TOBBUYUM Mediation and Dispute Resolu-
tion Center revised the Mediation-Arbitration Rules in January 2024.

This paper will first discuss what the mediation-arbitration
method is and its advantages. Additionally, the areas in which the
mediation-arbitration method is applied in our country will be dis-
cussed, and potential problems arising from its application and po-
tential problems that may arise will be addressed, along with pro-

posed solutions for them.

Keywords: Mediation, arbitration, med-arb, confidentiality, dis-

pute resolution method.
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Devlet ve Yatirimci Arasindaki
Uyusmazliklarda Uzlasma (Conciliation)
ile Arabuluculuk (Mediation) Metodunun
Karsilagtirilmasi: Milletlerarasi Daimi Tahkim
Divanin Thtiyari Uzlagma Kurallar1 (1996) ile
Uncitral Milletlerarasi Ticari Uzlasma Model
Kanunu (2002) Kapsaminda Bir Degerlendirme

Dog. Dr. Sezercan BEKTAS*

Uzlagsma' (Conciliation), 6zellikle Devletler ile yatirimcilar ara-
sinda meydana gelen uyusmazliklar icin tercih edilen bir ¢6ziim me-
kanizmas: olarak karsimiza gikmaktadir. Sagladig: esneklik ve gizlilik
temini saglayan uyusmazlik ¢6ziim yontemi olarak karsimiza ¢ikan
uzlagma, diger uyusmazlik ¢6ziim yollar: olan arabuluculuk ve tah-
kimden farklilagir. Ancak 6te yandan uzlagma, arabuluculuk ve tah-
kimin baz1 6zelliklerini de biinyesinde barindirmaktadir. Taraflarin
sulh olarak uyusmazliklarini nihayete erdirmesini amag edinen uz-
lagma ile ayn1 amaci hedef edinen arabuluculuk ile biyiik benzerlik-
ler tagidigini da ifade etmek gerekmektedir. Milletlerarasi Daimi Tah-
kim Divan’'nin (Permanent Court of Arbitration) Ihtiyari Uzlasma

*  Sakarya Universitesi Hukuk Fakiiltesi Milletlerarast Hukuk Anabilim Dali Ogretim
Uyesi, ORCID:0000-0001-7395-5375.

1 Tirk ceza hukukunda yer alan “uzlagtirma” kavramu ile karigikliga yer vermemek igin
“uzlagma” kavrami tercih edilmigtir.
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Kurallarinda (PCA Thtiyari Uzlasma Kurallar1) uzlagma ve arabulu-
culuk kavramlarinin birbirleri yerine kullanildig: da gériilmektedir.
Bu tebligde bir uyusmazlik ¢6ziim yolu olarak uzlasma yonteminin
ozellikle arabuluculuk yontemi ile farklarinin ortaya konulmas: ve
uzlagma yontemine iligkin bahse konu milletleraras: diizenlemelerin

incelenmesi amaglanmugtir.

Uzlagma yonteminin 6gretide tizerinde mutabakat bulunan bir
tanimi bulunmamaktadir. UNCITRAL Milletleraras: Ticari Uzlag-
tirma Model Kanunu'nun (Model Kanun) 1/3.maddesinde uzlas-
ma yoluna iliskin genis bir tanim yontemi benimsenmistir. Bu tani-

ma gore,

“Bu Kanunun amaglar1 dogrultusunda, “uzlagma’, ister
uzlagma, arabuluculuk veya benzer bir ifade ile anilsin,
taraflarin s6zlesmeden veya bagka bir hukuki iligkiden
kaynaklanan veya bunlarla ilgili olan uyusmazliklari-
nin, dostane bir ¢oziime ulagmasi girisimlerinde ken-
dilerine yardimci olmasi i¢in tgiinci kisi veya kisiler-
den (“uzlagtirmaci”) talepte bulunduklari bir siireg
anlamina gelir. Uzlagtirmaci, taraflara uyusmazligin ¢6-

zimiinii dayatma yetkisine sahip degildir.”

Her ne kadar Model Kanun'da benimsenen uzlagma tanimi ge-
nis olarak ele alinmis olsa da uzlagma yolunun, arabuluculuk yolu ile
arasinda kritik farklihklar barindirdig: gézlemlenmektedir. Bu farkh-
lik, uzlagtirmacinin ¢6ziim siirecine dahil olma yontemi ve derecesin-

de dogmaktadir. Model Kanun'un 6/4.maddesine gore,

“Uzlagtirmaci, uzlagtirma islemlerinin herhangi bir
asamasinda, uyusmazhgin ¢6ziimi icin onerilerde bu-

lunabilir”

—230—



Devlet ve Yatirimer Arasindaki Uyusmazliklarda Uzlasma (Conciliation) ile
Arabuluculuk (Mediation) Metodunun Kargilastirilmast

Ayni hiikiim, PCA Ihtiyari Uzlasma Kurallarinin 6/4. madde-
sinde de yer almaktadir. Bu hitkiimlere gore uzlastirmaci, arabulu-
cudan farkli olarak, uyusmazhig: tiim yonleri ile tarafsiz sekilde ince-
ler, uyusmazlig) taraflarla tartistiktan sonra, uyusmazhgin adil olarak
¢oziimlenmesi amaciyla sartlarini kendisinin belirledigi bir sulh an-
lagmasini hazirlar ve taraflara teklif eder. Bu yonii ile uzlagma, “yar1
yargisal” bir nitelige biirinmektedir. Ancak taraflar, uzlagtirmacinin
teklif ettigi bu metni kabul etmek mecburiyetinde degillerdir. Diger
bir ifade ile uzlagtirmacinin teklifi baglayici nitelikte degildir. Bu hali
ile uzlasma ¢6ztim yolu siiregleri agisindan degerlendirici olmayan

(kolaylagtirici) arabuluculuk yénteminden rahatlikla ayrigtirilabilir.

PCA Thtiyari Uzlagma Kurallarinin “Uzlasma Anlagmasi” baglik-

l1 13. maddesine gore,

“(1) Uzlastirmaci, bir uzlagmanin taraflarca kabul edi-
lebilir unsurlarinin mevcut oldugu kanaatine vardigin-
da, olasi bir ¢o6ztimiin sartlarin1 kaleme alir ve bunlar1
goriisleri igin taraflara sunar. Taraflarin gorislerini al-
diktan sonra, uzlagtirmaci bu goriisler 11g1nda olasi bir

uzlagsmanin sartlarini kaleme alabilir.

(2) Taraflar uyusmazligin ¢oziimii konusunda anlag-
maya varirlarsa, yazili bir sulh anlagmasi hazirlar ve im-
zalarlar. Taraflarca talep edilmesi halinde, uzlagtirmaci
sulh anlagmasini hazirlar veya taraflara hazirlanmasin-

da yardimci olur.

(3) Taraflar sulh anlagmasini imzalayarak anlagmazliga

son verirler ve anlagma ile bagh olurlar”

PCA Thtiyari Uzlagma Kurallarinin bu hitkmii uzlagtirmacinin, ta-
raflar arasindaki olasi sulh anlagmasinin hazirlanmasinda da etkili rolu-

nii gostermektedir. Arabuluculuktan farkl olarak uzlagtirmaci taraflar
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arasindaki olasi sulh anlagmasinin muhteviyatina da miidahale etmek-
te ve hatta anlagmay1 hazirflamaktadir. Bu etkin rol uzlasmanin, “yar1

yargisal” niteligini ve arabuluculuktan farkini ortaya koymaktadir.

Uzlagma yolunun uygulanmasinda 6nemli hususlardan birisi de
milletleraras: nitelikli uzlagma anlagmasinin devletler nezdinde icra
edilebilirligi hususudur. Arabuluculuk Sonucunda Yapilan Milletle-
raras1 Sulh Anlagmalar1 Hakkinda Birlesmis Milletler Konvansiyonu
(Singapur Konvansiyonu) hiikiimleri kapsaminda milletlerarasi nite-
lik tagryan arabulucu 6niinde akdedilmis bir sulh anlagmasinin taraf
devletlerde icra edilmesini mimkiin kilmaktadir. Milletlerarasi nite-
likli uzlagma anlagmalarinin da Singapur Konvansiyonuna dayanila-

rak taraf devletlerde icra edilmesi miimkiin miidiir?

Singapur Konvansiyonunun 2/3.maddesine gore, ““Arabu-
luculuk’, kullanilan ibarelere veya yiritilen usule bakilmaksi-
zin, taraflarin, aralarindaki uyusmazhgi, uyusmazligin taraflarina
bir ¢6ziim dayatma yetkisine sahip olmayan tg¢iincii kisi veya kisi-
lerin (“arabulucu”nun) yardimiyla dostane bir ¢oziime kavugtur-
maya caligtiklar1 bir usul’diir. Singapur Konvansiyonu'nda yer alan
bu tanim, uzlagmay: da igermektedir. Diger bir ifade ile Singapur
Konvansiyonu'nda yer alan sartlar1 tasimak kaydiyla milletleraras:

uzlagma anlagsmasi taraf devletler nezdinde icra edilebilecektir.

Anabhtar kelimeler: Uzlagma, Arabuluculuk, Milletlerarasi Daimi
Tahkim Divani, UNCITRAL, Singapur Konvansiyonu.
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Mediation Methods Regarding the Disputes
between the State and Investors: An Assessment
within the Content of Permanent Court of
Arbitration Optional Conciliation Rules (1996)
and UNCITRAL Model Law on International
Commercial Conciliation (2002)

Conciliation' is considered as a preferred resolution mecha-
nism, especially for disputes arising between States and investors. As
a dispute resolution method, conciliation provides the flexibility and
confidentiality, ensures political sensitivity and preserves good rela-
tionships between the parties. It differs from mediation and arbitra-
tion, which are other dispute resolution methods, with these featu-
res. However, on the other hand, conciliation shares some common
features with mediation and arbitration. In addition to that, concili-
ation has great similarities with mediation which aims to resolve the
disputes amicably. It has been observed of the terms conciliation and
mediation has been used interchangeably in the of Permanent Court
of Arbitration Optional Conciliation Rules (PCA Optional Concili-
ation Rules). In this paper, it is aimed to reveal the differences of con-
ciliation, as a dispute resolution method, specifically from the me-
diation. It also examines the international regulations regarding the

conciliation method.

1 The use of the term of ‘conciliation’ was preferred in order to avoid some confusion
with the term ‘reconciliation’ which is commonly referred in Turkish Criminal Law.
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There is no agreed definition on the term of ‘conciliation met-
hod’ in the literature. According to Article 1(3) of the UNCITRAL
Model Law on International Commercial Conciliation (Model Law)

which adopted a broad definition approach, defines conciliation as:

“For the purposes of this Law, “conciliation” means a process,
whether referred to by the expression conciliation, mediation or an
expression of similar import, whereby parties request a third person
or persons (“the conciliator”) to assist them in their attempt to reach
an amicable settlement of their dispute arising out of or relating to a
contractual or other legal relationship. The conciliator does not have

the authority to impose upon the parties a solution to the dispute.”

Even though the definition in the Model Law is a broad definiti-
on, it has critical differences with mediation. This difference arises in
the method and the level of involvement of the conciliator in the dis-

pute resolution process. According to Article 6(4) of the Model Law;

“The conciliator may, at any stage of the conciliation procee-

dings, make proposals for a settlement of the dispute.”

The same provision is also included in Article 6(4) of the PCA
Optional Conciliation Rules. According to these provisions, unlike
the mediator, the conciliator first examines all aspects of the dispu-
te impartially. Then, after discussions with the parties to the dispute,
the conciliator prepares a settlement agreement based on the terms
he/she determines and finally proposes this settlement agreement
to the parties. In this respect, conciliation reflects the ‘quasi-judici-
al’ character. However, the parties are not obliged to accept this pro-
posed agreement. In other words, the mediator’s proposal is not le-
gally binding. As such, conciliation can be easily distinguished from
the non-evaluative (facilitative) mediation method in terms of dispu-

te resolution processes.
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According to the PCA Optional Conciliation Rules Article 13

which is titled as’ Settlement Agreement’:

“(1) When it appears to the conciliator that there exist
elements of a settlement which would be acceptable to
the parties, he formulates the terms of a possible sett-
lement and submits them to the parties for their obser-
vations. After receiving the observations of the parties,
the conciliator may reformulate the terms of a possible

settlement in the light of such observations.

(2) If the parties reach agreement on a settlement of
the dispute, they draw up and sign a written settlement
agreement. If requested by the parties, the conciliator
draws up, or assists the parties in drawing up, the sett-

lement agreement.

(3) The parties by signing the settlement agreement put

an end to the dispute and are bound by the agreement.”

This Article shows the effective role of the conciliator in the
preparation of the possible settlement agreement. Unlike mediator,
the conciliator intervenes in the content of the possible settlement
agreement between the parties and even prepares it. This active role
reveals the “quasi-judicial” nature of conciliation and its difference

from mediation.

One of the important aspects in the implementation of the dis-
pute resolution methods is the enforceability of the international set-
tlement agreement before the States. According to the United Na-
tions Convention on International Settlement Agreements Resulting
from Mediation (Singapore Convention), it is possible for a settle-
ment agreement concluded before an international mediator to be

enforced in the State parties. However, is it possible to implement
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international settlement agreement concluded before the conciliator

in the State parties based on the Singapore Convention?

According to the Article 2(3) of the Singapore Convention, “me-
diation” means a process, irrespective of the expression used or the
basis upon which the process is carried out, whereby parties attempt
to reach an amicable settlement of their dispute with the assistance
of a third person or persons (“the mediator”) lacking the authority
to impose a solution upon the parties to the dispute. This definition
also includes the definition of conciliation. In other words, an inter-
national settlement agreement concluded before the conciliator can
be enforced by the party states, provided that it meets the conditions

set out in the Singapore Convention.

Keywords: Conciliation, Mediation, Permanent Court of Arbi-
tration, UNCITRAL, the Singapore Convention.
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Marka Tescil Siirecinde
ve Hiikiimsiizliik Davasinda
Arabuluculuk Uzerine Diisiinceler

Dr. Ogr. Uyesi Giil BUYUKKILIC*

Hukukumuzda uyusmazliklarin ¢6ziimiinde mahkemelerin yet-
kisi esas olmakla beraber, mahkemelerdeki is yogunlugu nedeniyle
yargilamanin uzun siirmesi, oldukga fazla para ve emek harcanmasi
gibi gesitli sorunlar sebebiyle alternatif ¢6ziim yontemlerine bagvu-
rulmas ihtiyact dogmustur. Bu ¢6ziim yollarindan biri olan, taraflart
dava yoluna bagvurudan 6nce anlagmaya tegvik eden alternatif, yar-
dimci ¢6ziim yontemi olarak arabuluculuk kurumu, ulusal ve ulusla-
rarasi uyusmazliklar baglaminda tilkemizde de kullanilmaktadir. Ni-
tekim yerel mahkemelerin is yitkiiniin azaltilmasi ve uyusmazliklarin
daha kisa siirede, daha az masraf ile ¢oziimiiniin temin edilebilme-
si, sozlesmesel iliskinin devamliliginin saglanmasi ve hakka erisimin
kolaylastirilmas1 amaciyla kanun koyucu tarafindan 22.06.2012 ta-
rihli ve 6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu
(HUAK) ile “yabancilik unsuru tasiyanlar da dahil olmak iizere, ancak
taraflarin iizerinde serbestce tasarruf edebilecekleri is veya islemlerden
dogan ozel hukuk uyusmazhiklarinin ¢oziimlenmesinde” arabulucuya

bagvurunun miimkiin olabilecegi hiikiim altina alinmgtir (m. 1/2).

*  Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Ana Bilim Dali C)gretim
Uyesi ORCID: 0000-0002-3484-7002.
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Ulkemizde arabuluculugun kanuni diizenlemeye kavustugu
2012 yilindan bu yana fikri miilkiyet hukukunda arabuluculuk ihti-
yari olarak bagvurulan 6nemli bir hukuki uyusmazlik ¢6ziim araci-
dir. Ote yandan 2019 yilinda 6102 sayil Ticaret Kanunu'na (TTK)
eklenen SA maddesi ile de ticari ve bu baglamda fikri miilkiyet hu-
kuku uyusmazliklarinda zorunlu arabuluculuk kabul edilmistir. 6769
sayili Smai Miilkiyet Kanunu'ndan [TTK m. 4-1(b)] kaynakli uyus-
mazliklar taraflarin tacir sifatina ve uyusmazh@in taraflarin ticari is-
letmesiyle ilgili olup olmadigina bakilmaksizin mutlak ticari dava
niteligindedir. Bu nitelikteki davalar, konusu bir miktar para olan ala-
cak, tazminat, itirazin iptali, menfi tespit ve istirdat olmasi kaydiyla

zorunlu arabuluculuga konu olmaktadr.

HUAK m.1/2 kapsaminda genel olarak arabulucuya bagvuru, ta-
raflarin tizerinde serbestge tasarruf edebilecekleri 6zel hukuk uyus-
mazliklar1 bakimindan miimkiin kabul edilmektedir. Bu kapsamda
ozellikle kamu diizenini ilgilendiren, Gigiincii kisilerin haklarini etki-
siz hale getirme niteligini haiz arabuluculuk tutanaklari kamu diizeni-

ne aykur1 olmasi nedeniyle gegerli kabul edilemeyecektir.

Marka tescil siirecinde ve hiikiimsiizlitk davasi agamasinda ara-
buluculuga elverisliligin farkli sekilde degerlendirilmesi gerekir. Ni-
tekim marka tescil bagvurularinin muhatabi bir idari merci olan Tiirk
Patent ve Marka Kurumudur (TURKPATENT). Tescil isleminin
idari bir siire¢ sonunda gergeklesmesi ve tizerinde serbestce tasar-
ruf edilebilecek is veya islemlerden olmamasi nedeniyle arabulucu-
ya bagvuru miimkiin degildir. Kaldi ki tescil iglemi niteligi geregi tek
tarafli irade beyanu ile gerceklestirildiginden, uyusmazlik konusu ola-
bilecek bir durum da s6z konusu degildir. Ote yandan SMK m. 18/1
hitkmiinde, bir marka bagvurusunun biiltende yayimlanmasindan
itibaren iki ay igcinde, SMK m. 5 ve 6 hiikiimlerine gére mutlak ve

nispi ret nedenlerinin varlig1 iddiasiyla itiraza ugramas miimkiindir.
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Yeniden Inceleme ve Degerlendirme Kurumu (YIDK) tarafindan
s6z konusu itirazlar degerlendirilir ve YIDK tarafindan verilen ka-
rarlar, Kurumun nihai karar1 olarak nitelendirilmektedir. Iste tescile
itiraz halinde YIDK kendisine yapilan itiraz bagvurusu kapsaminda
SMK m. 19/4 hitkmiiniin tanidig1 yetki uyarinca taraflar1 arabulucu-
ya yonlendirebilecektir. Goruldigi tizere idari bir merciye bagvuru
soz konusu olmasina ragmen kanun koyucu 6zel bir diizenleme ile
bu uyusmazhigin arabuluculuga bagvuru kapsaminda elverisli olaca-

gin1 ongormugtiir.

Doktrinde, itiraz agamas igin arabuluculuga elverislilik halinin
diizenlenmis olmasinin, itiraz agamasindaki her tiirlii iglemde ara-
buluculuga gidilebilecegi seklinde yorumlanamayacagi, her somut
olay 6zelinde ayr1 bir degerlendirme yapilmas: gerektigi ifade edil-
mektedir. Bu ¢ercevede itiraz agsamasinda arabuluculuga bagvuru-
nun istisnaen kanun koyucu tarafindan getirilmis bir imkan oldugu
ve bu durumun hakli olarak genis yorumlanmamas gerektigi belir-
tilmektedir. Nitekim SMK m. S’te diizenlenen mutlak ret nedenleri-
nin kural olarak kamu diizeninden kabul edilmesi, tigiincii kigilerin
hak ve yetkilerini etkileme niteliginin bulunmasi nedeniyle bu hii-
kiim kapsamindaki itirazlarin arabuluculuga elverisli olmadigy; ancak
ayni maddenin (¢) bendinde yer alan ayni veya ayni tiirdeki mal veya
hizmetlerle ilgili olarak tescil edilmis ya da daha 6nceki tarihte tes-
cil bagvurusu yapilmis marka ile ayni veya ayirt edilemeyecek kadar
benzer isaretlerin tescil edilemeyecegine iligkin itirazlar kapsamin-
da, bir marka bagvurusu, onceki marka sahibinin bagvurunun tesci-
line agik¢a muvafakat ettigini gosteren noter onayh belgenin Kuru-
ma sunulmas: hilinde tescilin reddedilemeyecegine (SMK m. 5/3)
iliskin diizenleme sebebiyle arabuluculuga bagvurunun miimkiin
olabilecegi goriisii ileri siiriilmustir. Ancak sunu da belirtmek gere-
kir ki béyle bir ihtimalde arabuluculuk toplantisi ancak muvafakat-

name diizenlenmesi sartiyla miimkiin kabul edilmelidir. Aksi halde
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kamu diizeninden kabul edilen hitkmiin, kanuni dayanag: olmaksi-
zin tgiinci kisiler aleyhine genisletilmesi s6z konusu olabilecektir.
Soyle ki muvafakatname, kanun koyucu tarafindan “kamu diizenin-
den” kabul edilen SMK m. 5/1-¢ hitkmiine istisna tegkil etmek tizere
getirilmistir. Muvafakatnamenin gegerliligi bazi sekli sartlara baglan-
mus olup, ancak Kurum nezdindeki forma uygun ve noter onayl ol-
mast halinde kabulii miimkiin olabilecektir. Yani kanun koyucu SMK
m. 5/1-¢ hitkmiiniin istisnasini sekli sarta tabi kilmigtir. Bu halde is-
tisnalarin dar yorumlanmasi ilkesi gergevesinde salt muvafakatname
imké&ninin varliginin arabulucuya bagvuru kosulu igin yeterli sayilma-
mas1 ve ancak bir muvafakatname tanzim etme hususunda anlagma
saglanmasi halinde arabuluculuk bagvurusunun hukuken gegerli ka-

bul edilmesi gerektigi diisiiniilmektedir.

Hitkiimsiizlik davasi bakimindan arabuluculuk kurumunun el-
verigliligi konusunda da doktrinde farkli goriisler ileri stirtilmiistiir.
Baz1 goriisler, hitkiimsiizliik davasi sonucunda elde edilecek sonuca,
sinai hak sahibi tarafindan tek tarafli irade beyaniyla da ulagilabile-
cegini belirterek bu uyusmazliklarin arabuluculuga elverisli oldugu-
nu savunmaktadir. Buna karsilik bizim de katildigimiz diger gorii-
se gore, hitkiimsiizlik davalarinin arabuluculuga elverisliligi her bir
talep sebebi 6zelinde degerlendirilmesi gerekir. Nitekim SMK m.
5/1-¢ nedeniyle agilacak hitkiimsiizliik davasinda uyusmazlik konu-
su tizerinde, SMK m. 5/3 kapsaminda sekli sartlarin yerine getiril-
mesi koguluyla taraflarin tizerinde serbestge tasarrufta bulunabilece-
gi kabul edilebilir. Ancak SMK m. 5/1 hitkmiintin diger bentlerinin
diizenlenme amaci degerlendirildiginde bu halde taraflarin serbest-
ce tasarruf etme yetkisinden bahsedilmesi Kanun'un amacina aykuri-
lik teskil edebilecektir. Nitekim SMK m.$ hitkmiiniin gerekgesinde;
madde ile daha ¢ok kamu diizeni ile ilgili olan ve TURKPATENT
tarafindan re’sen incelenen marka bagvurusu ret nedenlerine yer ve-

rildigi belirtilmigtir. Bu durumda marka hakk: sahibinin markasi
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tizerindeki tasarruf yetkisinin kamu diizeni amaci dogrultusunda si-
nirsiz olmadigy, (SMK m. 5/1-¢ 6zelindeki durum haricinde) hii-
kiimsiizliik talebinin mutlak ret sebeplerine dayanmasi durumunda
arabuluculuga elverisliligin bulunmadig: kabul edilmesi gerektigi dii-

stintilmektedir.

Anahtar Kelimeler: Arabuluculuk, fikri milkiyet hukuku, tescil,

hitkiimsizlik davasy, ihtiyari arabuluculuk.
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Thoughts on Mediation in Trademark
Registration and Invalidation Proceedings

Although the jurisdiction of the courts is essential in the resolu-
tion of disputes in our law, the need to resort to alternative solution
methods has arisen due to various problems such as the long dura-
tion of the proceedings due to the workload in the courts, and the
expenditure of a lot of money and labor. Mediation, as an alterna-
tive, auxiliary solution method that encourages the parties to reach
an agreement before resorting to litigation, is used in our country in
the context of national and international disputes. As a matter of fact,
in order to reduce the workload of local courts and to resolve dis-
putes in a shorter time and with less expense. With the Law on Me-
diation in Civil Disputes (MCDL) dated 22.06.2012 and numbered
6325, it has been stipulated that it is possible to apply to a mediator
“for the resolution of private law disputes arising out of business or trans-
actions, including those that have a foreign element, but which the parties
can freely dispose of” (Art. 1/2).

Mediation in intellectual property law has been an important
voluntary legal dispute resolution tool since 2012, when mediation
was legally regulated in our country. On the other hand, with Arti-
cle SA added to the Commercial Code No. 6102 (TCC) in 2019,
mandatory mediation in commercial and, in this context, intellectu-
al property law disputes has been accepted. Disputes arising from the
Industrial Property Law No. 6769 [Art. 4-1(b) TCC] are absolute

commercial lawsuits, regardless of the merchant status of the parties
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and whether the dispute is related to the commercial enterprise of
the parties. Cases of this nature are subject to mandatory mediation,
provided that the subject matter is a monetary receivable, compen-

sation, cancellation of objection, negative assessment and recovery.

Pursuant to Article 1/2 of the MCDL, in general, application to
the mediator is deemed possible for private law disputes that the par-
ties can freely dispose of. In this context, mediation minutes, which
are especially related to public order and have the quality of neutral-
izing the rights of third parties, cannot be accepted as valid due to

their violation of public order.

Mediation eligibility should be evaluated differently during the
trademark registration process and the invalidity proceedings. As a
matter of fact, the addressee of trademark registration applications is
the Turkish Patent and Trademark Office (TURKPATENT), which
is an administrative authority. Since the registration process takes
place at the end of an administrative process and is not one of the
works or transactions that can be freely disposed of, it is not possi-
ble to apply to a mediator. Moreover, since the registration process is
carried out with a unilateral declaration of will due to its nature, there
is no situation that may be subject to dispute. On the other hand,
pursuant to Article 18/1 of the IPL, a trademark application may be
subject to opposition within two months following its publication in
the bulletin, claiming the existence of absolute and relative grounds
for refusal, in accordance with Articles 5 and 6 of the IPL. Such ob-
jections are evaluated by the Re-Examination and Evaluation Board
(RERB) and the decisions rendered by the RERB are considered as
the final decision of the Office. In case of objection to registration,
the RERB may refer the parties to a mediator within the scope of the
objection application made to it, pursuant to the authorization grant-
ed by Article 19/4 of the IPL.
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In the doctrine, it is stated that the fact that mediation eligibility
is regulated for the objection stage cannot be interpreted as that medi-
ation can be applied in all kinds of transactions at the objection stage,
and a separate evaluation should be made for each concrete case. With-
in this framework, it is stated that the application for mediation at the
objection stage is an exceptional opportunity introduced by the legis-
lator and this situation should not be interpreted broadly. As a matter
of fact, Art. S of the IPL is considered to be a matter of public order as
arule, and the objections under this provision are not eligible for me-
diation due to their nature of affecting the rights and powers of third
parties; However, within the scope of the objections under subpara-
graph (¢) of the same article, regarding the non-registrability of marks
that are identical or indistinguishably similar to a trademark that has
been registered for the same or similar goods or services, or for which
an application for a trademark has been filed at an earlier date, a trade-
mark application may not be refused registration if a notarized docu-
ment showing that the previous trademark owner has expressly con-
sented to the registration of the application is submitted to the Office
(Art. 5/3 of the IPL), it has been argued that it may be possible to ap-
ply for mediation. However, it should be noted that in such a case, the
mediation meeting should be deemed possible only on condition that
a letter of consent is issued. Otherwise, it may be possible to extend
the provision, which is considered to be of public order, against third
parties without a legal basis. Namely, the consent letter has been intro-
duced by the legislator to constitute an exception to Article 5/1-¢ of
the IPL, which is considered “public order”. The validity of the letter of
consent is subject to certain formal conditions, and it can only be ac-
cepted if it complies with the form available with the Institution and is
notarized. In other words, the legislator has made the exception to Ar-
ticle 5/1-¢ of the IPL subject to formal conditions. In this case, within
the framework of the principle of narrow interpretation of exceptions,

it is considered that the mere existence of the possibility of a letter of
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consent should not be deemed sufficient for the condition of applica-
tion to the mediator and the mediation application should be deemed

legally valid only if there is an agreement to issue a letter of consent.

Different opinions have been put forward in different doctrines
regarding the suitability of mediation in terms of invalidity proceed-
ings. Some opinions argue that these disputes are suitable for medi-
ation by stating that the result to be obtained as a result of the inva-
lidity action can also be reached by the industrial right holder with
a unilateral declaration of will. On the other hand, according to the
other view, which we also agree with, in general, the arbitrability of
invalidity actions should be evaluated for each cause of action. As
a matter of fact, it may be accepted that the parties may freely dis-
pose of the subject matter of the dispute in the invalidity action to be
filed due to Article 5/1-¢ of the IPL, provided that the formal con-
ditions are fulfilled within the scope of Article 5/3 of the IPL. How-
ever, when the purpose of the other subparagraphs of Article 5/1 of
the IPL is evaluated, mentioning the authority of the parties to dis-
pose freely in this case may be contrary to the purpose of the Law. As
amatter of fact, in the preamble of Article S of the IPL, it s stated that
the article includes the grounds for refusal of trademark application,
which are mostly related to public order and are examined ex officio
by the TPTO. In this case, it is considered that the dispositive pow-
er of the trademark right holder over the trademark is not unlimited
in line with the purpose of public order, and that (except for the case
under Article 5/1-¢ of the IPL), if the invalidity claim is based on ab-
solute grounds for refusal, it should be accepted that there is no eli-

gibility for mediation.

Keywords: Mediation, intellectual property law, trademark reg-

istration, invalidation proceedings, voluntary mediation.
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Haksi1z Rekabet Davalarinda
Zorunlu Arabuluculuk Kurumu

Dr. Ogr. Uyesi Sami Ozgiir MEMISOGLU*

6325 sayili Hukuk Uyusmazhiklarinda Arabuluculuk Kanunu
(HUAK) geregi arabuluculuk, ancak taraflarin iizerinde serbestce
tasarruf edebilecekleri islemlerden dogan 6zel hukuk uyusmazlikla-
rinin ¢oziimlenmesinde uygulanmaktadir. HUAK uyarinca ihtiyari
arabuluculuk sistemi esas olup; zorunlu arabuluculuk istisnaidir. Bu
istisnalara bir 6rnek olan 6102 sayili Tiirk Ticaret Kanunu (TTK)
md.5/A uyarinca ise ticari davalardan, konusu bir miktar paranin
odenmesi olan alacak, tazminat, itirazin iptali, menfi tespit ve istir-
dat talepleri hakkinda dava agilmadan 6nce arabulucuya bagvurul-

masi zorunludur.

TTK m.5/A ve m.56 hitkiimleri birlikte degerlendirildiginde
haksiz rekabete dayali davalarin bir kisminin zorunlu arabuluculuga
diger bir kismunn ise ihtiyari arabuluculuga tabi oldugu goriilmek-
tedir. Ancak ister zorunlu isterse ihtiyari olsun arabuluculuk siire-
ci, HUAK m.1 uyarinca ancak «taraflarin serbest tasarrufuna agik
olan> ve «miinhasiran yargisal bir yetkinin kullanimi suretiyle ¢ozi-
lebilecek mahiyette olmayan> haksiz rekabet uyusmazliklarina uy-

gulanabilecektir.

*  Dogus Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi,
ORCID: 0000-0001-7682-9614.
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Elverislilik olarak adlandirilan bu prensip geregi sayet taraf-
lar maddi hukuk agisindan «kendi iradeleri ile belirli bir sonucu
yaratmaya izinli» iseler, bu konuda arabuluculuk yoluna bagvuru-
labilecektir. Buna karsilik, maddi hukuk geregi «taraflarin kendi ira-
deleri ile yaratmalarina izin verilmeyen veya mutlaka mahkeme ka-
rarin1 gerektiren> bir sonug, arabuluculuga konu edilemeyecektir.
Bu baglamda arabuluculuga elverislilik, zorunlu arabuluculuga tabi
olma ve usul hukuku agisindan dogabilecek sonuglar agisindan TTK

m.56°daki her bir davanin ayr1 ayr1 incelenmesi isabetli olacaktir.

Arabuluculuk agisindan TTK m.56/1/ada dizenlenen tespit
davasi ele alindiginda, davalinin fiillerinin haksiz rekabet tegkil edip
etmediginin tespitini konu alan bu davanin, yalnizca davanin taraflar
arasinda kesin hitkiim ve kesin delil teskil edecegi agiktir. Tespit dava-
lar1 zorunlu arabuluculuk kapsaminda yer almamakla birlikte ihtiya-
ri arabuluculuga elverisli uyusmazliklardandir. Bu baglamda taraflar
arasinda haksiz rekabetin tespitini ve kabuliinii iceren bir anlagma
belgesi ancak taraflar arasinda kesin delil olabilir. Ancak béylesi bir
anlagma belgesi, 3 kisilerin ellerinde bulunan mallarin imhasina y6-

nelik davalarda kesin delil tegkil etmemelidir.

TTK m.56/1/bde diizenlenen ve devam eden haksiz rekabetin
durdurulmasi veya gerceklesme ihtimali olan haksiz rekabetin bastan
onlenmesini konu alan men davasi TTK m.5/A uyarinca alacak tale-
biicermediginden zorunlu arabuluculuga tabi degildir. TTK m.56/4
uyarinca men hitkmii, haksiz rekabete konu mallari, davalidan tica-
ri amagla elde etmis olan kisiler hakkinda da icra edilebilmektedir.
Doktrinde bir goriis, TTK m.56/4’e atifta bulunarak, men davalari-
n1 ihtiyari arabuluculuga dahi elverisli gormemektedir. Ancak kanaa-
timizce men davasi ihtiyari arabuluculuga elverislidir. Zira mahkeme
hikmiinin TTK m.56/4 uyarinca 3 kisilere istisnai olarak tesmil edi-

lebilmesi, men talebinin taraflarin serbest tasarrufu digina giktigini
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ve miinhasiran yargisal faaliyete tabi tutuldugunu gostermede yeter-
sizdir. Esasen TTK m.56/4 sadece mahkeme ilaminin taraflar arasin-
da icra edilebilir olmasinin istisnasidir. Oysaki yargi karar ile arabu-
luculuk anlagma belgesinin hukuki nitelikleri birbirinden farklidur.
Her seyden 6nce anlagma belgesi bir mahkeme ilami1 hitkmiinde de-
gildir. Icra edilebilirlik serhi alsa bile boyle bir giice kavusamayacak-
tir. 3.kisilere kars1 kesin delil dahi tegkil etmemelidir. Bu gerekgelerle
davalinin men talebine yonelik arabuluculuk goriismeleri ¢ergevesin-
de haksiz rekabet eden fillerini durdurma ve tekrarlamama taahhi-
diinii (yapmama edimini) i¢eren bir anlagma belgesinin diizenlemesi

olanagy elverigsizlik gerekgesi ile 6nlenmemelidir.

TTK m.56/1/c’de yer alan haksiz rekabetin yol ac¢tig1 maddi
durumun ortadan kaldirilmas: davas: alacak talebi icermediginden
TTK m.5/A uyarinca zorunlu arabuluculuga tabi bir talep degil-
dir. Ayrica TTK m.56/4 uyarinca maddi durumun ortadan kaldiril-
mas1 hiikmii, haksiz rekabete konu mallari, davalidan ticari amagla
elde etmis olan kisiler hakkinda da icra edilebilmektedir. Bu mad-
deden yola ¢ikan bir goriis, maddi durumun ortadan kaldirilmas:
davalarini ihtiyari arabuluculuga dahi elverisli gormemektedir. An-
cak Kanaatimizce maddi durumun ortadan kaldirilmasina iligkin
uyusmazliklar da ihtiyari arabuluculuga elverislidir. Zira mahke-
me hitkmiiniin 3 kisilere istisnai olarak tesmil edilebilmesi olgusu,
uyusmazlik konusunun taraflarin serbest tasarrufu disina ¢iktigi-
n1 ve mutlak suretle yargisal faaliyete tabi tutuldugunu gostermede
yetersiz kalmaktadir. Zira anlagma belgesi bir mahkeme ilami1 hiik-
miinde degildir. Nispilik prensibi, sulh benzeri bir s6zlesme mahi-
yetinde olan arabuluculuk anlagsma belgesi agisindan da gegerlidir.
Bu prensip geregi, anlagsma belgesi, s6zlesmenin taraflar1 disindaki
3.kisilere kars: ilamli icraya konu edilebilecek ilam niteliginde bir
belge vasfi tasiyamayacag: gibi 3.kisiler agisindan kesin delil dahi

teskil etmemelidir. Dolayisiyla mahkeme karari i¢in 6ngoriilen bir
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istisnanin anlagma belgesi acisindan da gegerli oldugunun kabuli
ve bu suretle maddi durumun ortadan kaldirilmas: davasinin ihti-
yari arabuluculuga dahi elverigsiz oldugunun 6ngoriilmesi miim-
kiin olmamalidir. Ayrica TTTK m.56/1/c’de araglarin ve mallarin
imhasi agisindan hakime takdir yetkisi verilmis olmasi, s6z konusu
mallar tizerinde HUAK m.1 uyarinca taraflarin serbest tasarruf yet-
kisi oldugu (bu baglamda anlasma belgesinde s6z konusu mallari
imha taahhiidiinde bulunabilecegi) ve bu uyusmazhgn ihtiyari ara-

buluculuga elverisli oldugu sonucunu degistirmemelidir.

TTK m.56/1/d-e hitkiimlerindeki maddi ve manevi tazminat
talepleri TTK m.5/A uyarinca zorunlu arabuluculuga tabidir. Ayrica
TTK m.56/d uyarinca davalinin elde etmesi miimkiin goriilen men-
faatin (esasinda gercek anlamda davalinin elde ettigi kazancin) devri

talebi de TTK m.5/A uyarinca zorunlu arabuluculuga tabidir.

Ote yandan TTK m.59 uyarinca mahkeme, davay kazanan ta-
rafin istemiyle, hitkmiin kesinlesmesinden sonra ilan edilmesine de
karar verebilmektedir. Hitkme iligkin ilan igleminin yapilis1 ve dene-
timi miinhasiran yargicin takdirine birakilmigtir. Bu uyusmazlik, 6n-
celikle bir «mahkeme ilaminin» mevcudiyetinin aranmasi ve ilamin
nasil yayimlanacaginin (ilan prosediiriiniin) salt mahkemenin tak-
dirine birakilmig olmasi sebebiyle yargisal bir faaliyettir. Bu yoniiy-
le de arabuluculuk faaliyetinin 6tesine ge¢mektedir. Bu gerekgelerle
mahkeme kararinin ilan prosediriine iligkin uyusmazliklar «ihtiya-
ri arabuluculuga» dahi elverigli degildir. Ancak Ihtiyari arabulucu-
luk siirecinde taraflarin «davalinin artik haksiz rekabette bulunma-
yacagina yonelik bir gazete ilan1 vermesi» hususunda anlagabilmeleri
miimkiindiir. Diger bir ifade ile «taraflarca hazirlanan belli bir met-
nin ilan1» hususunun arabuluculuk anlagma belgesine konusu edil-

mesi miimkiindiir.
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Son olarak, Hukuk Muhakemeleri Kanunu m.110 kapsaminda
haksiz rekabete iliskin davalarda tespit, maddi durumun ortadan kal-
dirilmasi, tazminat ve hitkmiin ilan1 gibi birden fazla talebin davaliya
yoneltilmesi s6z konusu oldugunda, objektif dava birlesmesi hali ile
kargilagilmaktadir. Konuya iliskin Yargitay’in ve Bolge Adliye Mah-
kemelerinin bir kisim kararlarinda taleplerden birinin zorunlu arabu-
luculuga tabi olmamasi halinde tazminat talebi de dahil olmak tizere
higbir talep zorunlu arabuluculuga tabi tutulmazken; diger bir kisim
kararlarinda ise taleplerden sadece biri (6r.tazminat talebi) zorunlu
arabuluculuga tabi ise tiim talepler acisindan zorunlu arabuluculuk
stirecinin yiiriitilmesi gerektigi ifade edilmigtir. Kanaatimizce hak-
s1z rekabete iliskin objektif dava birlesmesi halinde talep sayis1 kadar
dava bulundugundan her bir talep icin arabuluculuga bagvurunun
zorunlu olup olmadigr ayr1 ayr1 degerlendirilmeli ve sadece tazmi-
nat/alacak talepleri igin arabuluculuga bagvuru zorunlu tutulmahdir.
Diger bir ifade ile taleplerin tefrik edilerek ayr1 ayr1 degerlendirilme-

si isabetli goriilmektedir.
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Mandatory Mediation in
Unfair Competition Cases

According to the Law on Mediation in Civil Disputes No. 6325
(LMCD), mediation is applied only in the resolution of private law
disputes arising from transactions over which the parties can free-
ly dispose. The LMCD establishes an optional mediation system as
a principle, with mandatory mediation being an exception. An ex-
ample of such exceptions is provided by Article 5/A of the Turkish
Commercial Code No. 6102 (TCC), which mandates that mediation
must be sought before filing a lawsuit concerning commercial dis-
putes involving claims for payment of a sum of money, compensa-

tion, cancellation of objection and restitution.

When Articles S/A and 56 of TCC are considered together, it can
be observed that some unfair competition cases are subject to manda-
tory mediation while others are subject to voluntary mediation. How-
ever, whether mandatory or voluntary, the mediation process can only
be applied to unfair competition disputes that are “subject to the par-
ties’ free disposal” and “not exclusively resolvable through the exercise
of judicial authority;” as stipulated by Article 1 of LMCD.

According to the principle of “suitability”, if the parties are “will-
ing to create a specific outcome by their own will” in terms of substan-
tive law, mediation can be sought in this regard. In this context, suit-
ability for mediation, being subject to mandatory mediation, and the
consequences that may arise from civil procedural law suggest that

each case under Article 56 of TCC should be examined separately.
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Regarding the declaratory judgement actions regulated in Ar-
ticle 56/1/a of TCC, which concerns the determination of wheth-
er the defendant’s acts constitute unfair competition, it is clear that
this action will constitute final judgment and conclusive evidence
only between the parties to the lawsuit. This actions are not includ-
ed within the scope of mandatory mediation but are suitable for vol-
untary mediation. In this context, a settlement agreement as a result
of mediation procedure between the parties regarding the determi-
nation and acceptance of unfair competition can only serve as con-

clusive evidence between the parties.

The action for the prohibition of unfair competition regulat-
ed in Article 56/1/b of TCC, which concerns the cessation of on-
going unfair competition or the prevention of potential future un-
fair competition, does not involve a claim for payment of a sum of
money and thus is not subject to mandatory mediation under Ar-
ticle 5/A of TCC. Pursuant to Article 56/4 of TCC, the court de-
cision can also be enforced against individuals who have obtained
goods from the defendant for commercial purposes. In legal doc-
trine, some opinions do not consider this actions suitable for even
voluntary mediation, citing reference to Article 56/4 of TCC. How-
ever, in our view, such actions are suitable for voluntary mediation.
This is because the exceptional extension of the court’s decision to
third parties under Article 56/4 of the TCC does not sufficiently
demonstrate that this claim exceeds the parties’ freedom of dispos-
al and is exclusively subject to judicial activity. Moreover, Article
56/4 of the TCC merely provides an exception to the enforceabil-
ity of the court judgment between the parties. However, the legal
nature of a settlement agreement as a result of mediation procedure
differs from a court judgment. Primarily, a settlement agreement is
not equivalent to a court judgment. For these reasons, the possi-

bility of drafting a settlement agreement including the defendant’s

—260 —



Mandatory Mediation in Unfair Competition Cases

commitment to cease unfair competition acts and refrain from rep-

etition, should not be hindered due to the unsuitability rationale.

The action for the elimination of material situation that is the re-
sult of unfair competition, as stipulated in Article 56/1/c of TCC, does
not entail a claim for payment of a sum of money and thus is not a re-
quest subject to mandatory mediation under Article 5/A of TCC. Ad-
ditionally, pursuant to Article 56/4 of TCC, the court decision as a re-
sult of this lawsuit can also be enforced against third parties who have
obtained goods from the defendant for commercial purposes. Some
interpretations stemming from this article do not consider this action
suitable even for voluntary mediation. However, in our view, this type
of disputes is also suitable for voluntary mediation. The fact that the
court judgment can be exceptionally extended to third parties does not
adequately demonstrate that the subject matter of the dispute exceeds
the parties’ freedom of disposal and is strictly subject to judicial activi-
ty. Furthermore, a settlement agreement as a result of mediation is not
equivalent to a court judgment. According to the principle of relativi-
ty, such an agreement cannot have the nature of a judgment that can be
enforced against third parties through enforcement proceedings, nor

should it constitute conclusive evidence against them.

Claims for material and moral damages under Article 56/1(d-e)
of TCC are subject to mandatory mediation under Article 5/A of the
TCC. Additionally, pursuant to Article 56/1(d) of the TCC, the re-
quest for the transfer of the benefit (essentially, the profit obtained
by the defendant in real terms) that is deemed possible for the de-
fendant to obtain is also subject to mandatory mediation under Arti-
cle 5/A of the TCC.

Furthermore, according to Article 59 of the Turkish Commer-
cial Code (TCC), the court may, upon the request of the prevailing
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party, decide to announce the judgment after its finalization. The
procedure for announcing the judgment and its oversight are exclu-
sively left to the discretion of the judge. This dispute primarily in-
volves the requirement of the existence of a “court judgment” and
the determination of how the judgment will be published (the pro-
cedure for announcement), solely at the discretion of the court, mak-
ing it a judicial activity. Thus, it goes beyond the scope of mediation
activity. For these reasons, disputes regarding the announcement
procedure of the court judgment are not even suitable for “volun-

tary mediation.”

Finally, in cases of objective joinder of claims related to unfair
competition, since there are as many separate claims as the number
of requests, the requirement for mediation should be assessed sepa-
rately for each claim, and mediation should only be mandatory for

compensation/claim for payment requests.
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Kira Iligkisinden Kaynaklanan Uyusmazliklarda
Dava $art1 Arabuluculuk Uygulamasi
Sorunlar ve Céziim Onerileri

Prof. Dr. Sebnem AKIPEK OCAL*

Alternatif uyugmazlik ¢6ziim yontemleri i¢inde en 6dnemlilerin-
den biri olan arabuluculuk, 22.06.2012 tarihinde Resmi Gazete'de
yayinlanan ve bir yil sonra yiiriirliige giren Hukuk Uyusmazliklarin-
da Arabuluculuk Kanunu ile Tiirkiye'de diizenlenmistir. Ihtiyari bir
yontem olarak Kanun ile 6zellikleri belirlenen arabuluculuk, her ne
kadar artan bir ivme gosterse de istenen diizeyde yayginlasamamug
ve arabuluculugu yayginlastirabilmek amaciyla bagka tedbirler alin-
mas1 gerekmistir. Sonugta Italya drnegine benzer bir yontem tercih
edilmis ve 6nce 2018 yilinda is hukukunda, 2019 yilinda ticaret hu-
kukunda, 2020 yilinda ise tiiketici hukukunda dava sart1 arabulucu-

luk uygulamasina gegilmistir.

S Nisan 2023 tarihli ve 32154 sayili Resmi Gazete'de yayimla-
nan 744S sayili Icra ve Iflas Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun ile 6326 sayilh Hukuk Uyusmazliklarinda
Arabuluculuk Kanunu'nda (“HUAK”) énemli degisiklikler yapilmus
ve dort yeni dava sart1 arabuluculuk alani daha hukuk diizenimizde

1 Eylul 2023 tarihi itibarryla uygulamaya konmustur. Yeni dava sart1

*  TED Universitesi Ogretim Uyesi, ORCID: 0000-0002-4216-405X
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alanlarindan bir tanesi ve belki en ¢ok tartigma ve uygulama konusu
olani da kira iligkisinden kaynaklanan uyusmazliklarda arabuluculuk

uygulamasidir.

Bilindigi tizere tiim Diinyada ve Tiirkiye'de de yasanan ekono-
mik zorluklar, yiiksek enflasyon, para degerindeki hizli degisimler et-
kisini taginmaz fiyatlar1 ve taginmaz kiralar tizerinde de gostermis,
ozellikle kira bedellerinin son ¢ yil i¢inde ¢ok yiiksek bir hizla art-
masina sebep olmustur. Bu durum da kugkusuz kiraya veren ile kira-
a1 arasinda birgok uyusmazhgin dogmasina ve mahkemelerin 6n du-
rusma giinlerini bile aylar hatta neredeyse bir yil sonrasina vermesine

neden olmaya baglamugtir.

Tam bu noktada kira iligkisinden kaynaklanan uyusmazliklarda
dava sart1 arabuluculugun 6ngérilmiis olmasi, adeta bir kurtarici et-
kisi yapmis ve toplumda bozulan barigin saglanmasi, kiraya veren-ki-

rac1 ¢atigmasinin 6nlenmesi baglaminda biiyiik umutlar dogurmustur.

Gergekten de ilk yiiriirliige girdigi zamanda gliniimiize kadar bu
alanda oldukga biiyiik bir bagar1 saglanmis, uyusmazhklarin neredey-
se tigte ikisi mahkemeye tasinmadan anlagma ile ¢6ziimlenmistir. Bu-
nunla birlikte uygulamada bu alanda halen bazi sorunlar yasanmakta
ve konu hakkinda 6zellikle bilgi eksikligi sebebiyle hatali uygulama-
lar yapilabilmektedir.

Oncelikle kira uyusmazliklarinda dava sart1 arabuluculugun kap-
saminin tam olarak ¢izilmesi, dava sart1 uygulamas: haricinde kalan
alanlarin net olarak belirlenmesi gerekir. Bu konuda siirekli tereddiit-
ler olugmakta veya gereksiz yere dava sarti1 kapsaminda olmadig hal-
de, dava sart1 arabuluculuga bagvurulmakta ya da tam tersi dava sar-
t1 kapsaminda olan bir konuda arabuluculuk bagvurusu yapilmadan

dava agilmaktadir.
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Ikinci olarak kira hukukunun &zelliklerinin ve kiracinin bu ilis-
kide zayif taraf konumunda olmasinin arabuluculuk siirecinde ya-
ratabilecegi etkiler ve sonuglar1 degerlendirilmelidir. Bunun yanin-
da 6zellikle arabuluculuk siirecinde gerekmesi halinde yeni bir kira
sozlesmesi yapilirken veya bir tahliye taahhiidii alinirken dikkat edil-
mesi gereken noktalar da agikhiga kavugturulmalidir. Ozellikle kira-
lanan taginmazin aile konutu olarak kullanildig: hallerde tahliye ta-
ahhiidiinde kiraci olmayan esin de onayinin bulunup bulunmamas:

gerektigi konusu hem doktrinde hem uygulamada tartigmaya agiktur.

Arabuluculuk siirecinde taraflarin anlagmasi halinde kuskusuz
yeni bir kira sozlesmesi de yapilmasi da miimkiindiir, ancak bu du-
rumda 6zellikle TBK m. 344/3 geregince bes yillik siire ile TBK m.
347 geregince on yillik siirelerin yeniden baglamasi ve kiraya verenin

bu hususu mutlaka degerlendirmis olmasi gerekir.

Bu galismada oncelikle genel olarak kira sozlesmelerinin arabu-
luculuk siirecinde nasil ele alinmas gerektigi tizerinde durulacak, an-
cak daha ziyade uygulamada karsilagilan sorunlara deginilerek ¢6-

ziim onerileri getirilmeye caligilacaktir.

Anahtar kelimler: Arabuluculuk, dava sart, kira, kiraci, kira soz-

lesmesi.
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Mediation as a Condition of Litigation in
Disputes Arising From Lease Relationship
Problems and Solution Suggestions

Mediation, one of the most important alternative dispute res-
olution methods, was regulated in Turkey by the Law on Media-
tion in Civil Disputes, which was published in the Official Gazette
on 22.06.2012 and entered into force one year later. As an option-
al method, mediation, the characteristics of which were determined
by the Law, could not become widespread at the desired level, even
though it showed an increasing momentum, and other measures had
to be taken in order to popularise mediation. As a result, a method
similar to the Italian example was preferred and mediation as a con-
dition of litigation was first introduced in labour law in 2018, in com-

mercial law in 2019 and in consumer law in 2020.

With the Law No. 7445 on the Amendment of the Enforce-
ment and Bankruptcy Law and Certain Laws published in the Of-
ficial Gazette dated S April 2023 and numbered 32154, significant
amendments were made to the Law No. 6326 on Mediation in Civil
Disputes (‘(HUAK’) and four new areas of mediation as a condition
of litigation were introduced in our legal system as of 1 September
2023. One of the new litigation clause areas, and perhaps the most
controversial and practical one, is the application of mediation in dis-

putes arising from the lease relationship.

As it is known, the economic difficulties, high inflation, rapid

changes in the value of money all over the world and in Turkey have
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also shown their effects on real estate prices and real estate rents, and
especially caused the rental prices to increase at a very high rate in the
last three years. This situation has undoubtedly led to the emergence
of many disputes between the lessor and the lessee, and the courts
have started to give the preliminary hearing dates months or even al-

most a year later.

At this point, the provision of mediation as a condition for liti-
gation in disputes arising from the lease relationship has almost had
a saviour effect and has raised great hopes in the context of ensuring
the deteriorated peace in the society and preventing the lessor-les-

see conflict.

Indeed, a great success has been achieved in this field from the
time it first entered into force until today, and almost two thirds
of the disputes have been resolved by agreement without going to
court. However, in practice, there are still some problems in this area
and erroneous applications may be made due to lack of information

on the subject.

First of all, the scope of mediation as a condition of litigation
in lease disputes should be clearly defined, and the areas excluded
from the application of mediation as a condition of litigation should
be clearly determined. In this regard, hesitations constantly arise or
unnecessarily apply for mediation as a condition of litigation even
though it is not within the scope of the condition of litigation, or on
the contrary, a lawsuit is filed without applying for mediation on a

matter that is within the scope of the condition of litigation.

Secondly, the effects and consequences of the characteristics of
the lease law and the tenant’s position as the weak party in this rela-

tionship should be evaluated in the mediation process. In addition,
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the points to be considered when concluding a new lease agreement
or obtaining an eviction commitment should be clarified, especial-
ly during the mediation process. Especially in cases where the leased
immovable is used as a family dwelling, the issue of whether the con-
sent of the non-tenant spouse should be included in the eviction

commitment is open to discussion both in doctrine and in practice.

If the parties agree during the mediation process, it is undoubt-
edly possible to conclude a new lease agreement, but in this case, the
five-year period pursuant to Art. 344/3 of the TCO (Turkish Code of
Obligations) and the ten-year period pursuant to Art. 347 of the TCO

must be restarted and the lessor must have considered this issue.

In this study, firstly, how the lease agreements should be handled
in the mediation process will be emphasised in general, but more im-
portantly, the problems encountered in practice will be addressed

and solutions will be tried to be proposed.

Keywords: Case condition, lease, lease contract, lessee, media-

tion.
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Arabuluculuk Anlagma Belgesinin Iptali
Talebinin Arabuluculuk Siirecinin Temel
Ilkeleri Cercevesinde Degerlendirilmesi

Dr. Ogr. Uyesi Siileyman TOPAK*

Arabuluculuk, Hukuk Uyusmazliklarinda Arabuluculuk Ka-
nun'unda (HUAK)' diizenlendigi iizere sistematik teknikler uygu-
layarak, goriismek ve miizakerelerde bulunmak amaciyla uyusmaz-
ligin taraflarini bir araya getiren, onlarin birbirlerini anlamalarini ve
bu suretle ¢oziimlerini kendilerinin tiretmesini saglamak i¢in arala-
rinda iletigim siirecinin kurulmasini gergeklestiren, taraflarin ¢6ziim
tiretemediklerinin ortaya gtkmasi hilinde ¢6ziim 6nerisi de getirebi-
len, uzmanlik egitimi almis olan tarafsiz ve bagimsiz bir ti¢tiincii kisi-
nin katilimiyla ve ihtiyari olarak yuritilen, hakli-haksiz ayriminin ve
tespitinin yapilmadigy, taraf menfaati temelli bir uyusmazlik ¢6ziim
yontemidir. Arabuluculuk kural olarak, taraflarin iradelerine bagh
olarak iglerlik kazanan bir kurum konumunda olmasina ragmen ka-
nun koyucu bazi uyusmazliklarda 6zel dava sarti olarak arabuluculu-
ga bagvuruyu zorunlu kilmistir (HUAK m.18/A, HUAK m.18/B, Is
Mah. K. m.3, TTK m.5/A, TKHK m.73/A).

*  Istanbul Okan Universitesi Medeni Usul-Icra ve Iflas Hukuku Anabilim Dali Ogretim
Uyesi, ORCID: 0000-0002-6956-8265
1 RG.22.06.2012,28331.
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Gerek ihtiyari gerekse zorunlu kapsamdaki arabuluculuk faali-
yetinde goniilliliik, iradilik, gizlilik, arabulucunun tarafsizlig, siireg
kontroliiniin taraflarda olmasy, esitlik gibi temel ilkeler gecerli olup
sire¢ sonunda taraflarin anlagmaya varmasi veya anlagmamas ta-
mamen kendi ihtiyarlarindadir. Arabuluculuk faaliyeti sonunda an-
lagmaya varilmasi halinde ise taraflar arasinda arabuluculuk anlagma

belgesi diizenlenmesi miimkiindiir.

Arabuluculuk kurumu, taraflarin 6zgiir iradeleri dogrultusunda
uyusmazlig sulh yoluyla ¢6zmeleri esasi tizerine kurulmus olmakla
birlikte siire¢ sonunda varilan anlagma hukuki niteligi itibariyle mah-
keme dis1 sulh sézlesmesidir. Bu yoniiyle anlagma belgesi, sozles-
melere iligkin genel gecerlilik sartlarina tabidir. Arabuluculuk siire-
ci i¢inde her ne kadar anlagsmaya varilmis olsa da yanilma, aldatma,
korkutma nedenine dayali irade bozuklugu (TBK m. 30-39), bilhas-
sa gabin (TBK m. 28/1) iddiasina dayanarak bu belgenin Tiirk Borg-
lar Kanunu'nda ongoriilen siire dahilinde, iptal edilebilirlik yaptiri-
mi gergevesinde hiikiimsiiz kilinmasi (TBK m. 28/2) muhtemeldir.
Oziinde sulh niteliginde bulunan arabuluculuk siireci sonunda vari-
lan anlagma, ilam niteliginde belge kimligi kazanmus olsa bile yine
irade bozuklugu veya gabin iddialarina dayanilarak iptal yoluyla hii-
kiimsiiz kilinabilmektedir. Ciinkii kanun koyucu, mahkeme i¢i sulh
de dahi irade bozuklugu ve gabin iddialarina dayanilarak sulhun ipta-
li yolunu agik tutmustur (HMK m.315/2). Arabuluculuk siirecinde,
taraflardan birinin diger tarafin iradesini fesada ugratmasi veya de-
neyimsizliginden, diisiincesizliginden veya zor durumda olmasindan
yararlanmas: suretiyle anlagsmanin kurulmus olmasi giindeme gelebi-
lir. Bolge Adliye Mahkemeleri ve Yargitay'in yakin zamanda verdik-
leri kararlarda irade bozukluklari ve asir1 yararlanma hallerinin tespit
edilmesi izerine arabuluculuk anlagma belgesinin iptaline hitkmedil-

mesi gerektigi yoniinde kararlara rastlanmaya baglanmistir.
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Arabuluculuk anlasma belgesinin iptaline sebep olabilecek di-
ger bir durum, okuma-yazma bilmeyen kisinin arabuluculuk siireci-
ne bizzat taraf olarak katilmis ve neticesinde anlasmanin saglanmug
olmasi durumunda anlagma belgesinde, rizasi hilafina hiikiimle-
rin yazilmis oldugunu ileri siirerek anlasma belgesinin iptalinin ta-
lep edilmesidir. HUAK’da okuma-yazma bilmeyenlerin arabuluculuk
stirecine katilimini engelleyen veya siirece katilmalar1 halinde diizen-
lenecek anlagma belgelerinin seklini belirleyen bir hiikiim bulunma-
maktadir. HMK m.206/1'de okuma ve yazma bilmedigi i¢in imza
atamayanlarin mithiir veya bir alet ya da parmak izi kullanmak sure-
tiyle yapacaklari hukuki iglemleri iceren belgelerin senet niteligini ta-
styabilmesi i¢in noterler tarafindan diizenleme bi¢iminde olusturul-
masina bagl olacag: belirtilmistir. HMK m.206/1°de, okuma-yazma
bilmeyenler tarafindan imzalanan bir belgenin sirf bu nedenle geger-
siz olmayacagy, belgeyi imzalayan kisi aleyhine kesin delil olabilmesi
i¢in noter tarafindan diizenleme bigiminde yapilmis olmas: gerektigi
belirtilmistir. Bu bakimdan okuma yazma bilmeyenlerin arabulucu-
luk stirecine katilmalar: ve neticesinde anlagmanin saglanmasi halin-
de bu durum tek bagina anlagma belgesinin gegersizligini dogurma-
yacag: gibi yalniz bu nedenle s6zlesmenin igeriginin ilgili tarafca
bilinmedigi de kabul edilemez. Dolayisiyla okuma-yazma bilmeyen-
lerin arabuluculuk anlagma belgesi imzalamasi halinde okuma-yazma
bilmemek, tek bagina irade bozuklugu sebebi olusturmaz. Ancak bu
durumu haiz tarafin, iradesi hilafina hitkiimlerin anlagma belgesine
yazildigini ileri siirerek ve genel irade bozuklugu nedenlerine dayana-

rak anlagma belgesinin iptalini talep etmesi miimkiindiir.

Arabuluculukta temsil kurumu miimkiin oldugu i¢in taraflar, ira-
di veya kanuni temsilcileri aracihigiyla siireci baglatip sonlandirabilir-
ler (HUAK m.15/6). Arabuluculuk siirecine taraflarin bizzat katil-
madig1, yalmizca temsilci vasitas ile siirecin yonetildigi ve anlagma ile

sonuglandigi durumlarda temsilcinin iradesinin sakatlanmasi, tarafin
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rizas1 hilafina temsilcinin anlagma saglamasi veya tarafin iradesi sa-
katlanmak suretiyle atanan temsilcinin taraf aleyhine olacak sekilde
anlagma saglamasi halinde arabuluculuk anlagma belgesinin iptalinin

talep edilebilirliginin tespiti de 6nemlidir.

Arabuluculuk faaliyetinde tiim taraflarin fiil ehliyetine sahip ol-
mas sarttir. Clinki arabuluculuk faaliyeti neticesinde meydana gelen
anlagmanin gegerli olabilmesi i¢in taraflarin ya da kanuni veya iradi
temsilcilerinin fiil ehliyetinin bulunmasi sart: aranmaktadir. Bu du-
rumun varligi arabulucu tarafindan re’sen gozetilmelidir. Tarafin veya
iradi temsilcinin fiil ehliyeti olmaksizin anlasma belgesinin imzalan-
mis olmasi durumunda bu belgenin ehliyetsizlik nedeniyle gegersiz-

ligi ve iptali miimkiindiir.

Arabuluculugun temel ilkeleri gozetildiginde irade bozuklugu
hallerinin siireg igerisinde mevcut olmayacag: disiiniilebilir. Ancak
taraflarin gii¢ dengesi bakimindan esit konumda olmadig: arabulu-
culuk siireglerinde gii¢lit konumdaki tarafin kargi tarafi, hak edilenin
¢ok altinda anlagmaya zorladigina sik¢a sahit olunmaya baglanmugtur.
HUAK m.18/5 hitkmii geregi anlagilan konularda karg: tarafin dava
agmasinn yasaklandig gozetildiginde arabuluculuk kurumu, bu an-
layisa sahip taraflarca dava agma yasagini tesis eden bir yontem ola-
rak kullanilir hale gelmistir. Oysa s6z konusu dava agma yasagi mut-
lak bir kural niteliginde degildir. Arabuluculuk anlagma belgesi irade
bozukluklar1 nedeniyle iptal edildigi takdirde tizerinde anlagilan ko-

nulara iligkin dava agilmasi mimbkiindiir.

Arabuluculuk anlasma belgesinin iptali taleplerine kanimiz-
ca ihtiyath yaklagilmas: gerekmektedir. Nitekim arabuluculuk siire-
cinin yonetimi taraflarin iradelerine birakilmistir. Arabuluculugun
temeli goniillilik ve iradilik esasi tizerine kuruldugu igin siireg so-

nunda meydana gelen anlagmalarin da aslen taraflarin hiir ve gergek
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iradeleri ile meydana geldigi kabul edilmelidir. Siire¢ sonunda taraf-
larin hak ettiklerinden daha azina veya daha fazlasina anlagmalar
miimkiindiir. Arabulucunun taraf iradelerine haklarini gézetmek su-
retiyle miidahale etme gorevi ve yetkisi bulunmamaktadir. Ayrica ni-
teligi geregi sadece hakim tarafindan yapilabilecek (tanik dinlenmesi,
kesif icrasy, bilirkisi incelemesi gibi) islemlerin arabulucu tarafindan
yapilmasi miimkiin degildir (HUAK m.15/4).

Kanimizca, arabuluculuk siirecindeki irade bozukluklarinin tes-
pit edilecegi ve anlasma belgelerinin iptali talebini ortadan kaldira-
bilecek yontem, arabulucunun taraflarla mutlaka ayr1 ayr1 gériisme
yapmasi ve gergek irade ile taleplerinin bu goriismede 6zgiir bir se-
kilde tutanak altina alinmasi zorunlulugu yoniinde yapilacak diizen-
leme ile miimkiin olabilir. Arabulucunun taraflarla ayr1 ayr1 veya bir-
likte goriismesi HUAK m.8'de miimkiin kilinmis olsa da taraflarla
ayr1 gergeklesecek goriisme bakimindan Kanun'da zorunluluk 6ngo-
rilmemistir. Oysa ayr1 yapilacak goriismeler sirasinda tarafin gergek
iradesini veya hakkindan daha az bir bedelle anlagmay1 kabul etmek
zorunda kaldigini arabulucuya 6zgiir bir sekilde bildirmesi miimkiin-
dir. Olasi olumsuz bir durumun mevcut olmas: halinde ise arabulu-
culugun temel ilkesi olan iradiligin ve esitligin bulunmadig1 gozeti-
lerek siirecin arabulucu tarafindan sonlandirmas gerektigi yoniinde
yapilacak bir diizenleme ile anlagma belgelerinin iptal edilmesinin
oniine gegilmesi kanimizca miimkiin olabilir. Ciinkii arabulucu siire-
ci, ancak taraflarin kendi kararlarini 6zgiir bir sekilde verebildigi 6l-

ctide yonetebilir.

Sonug olarak arabuluculugun amag ve etkinligini baltalayacak
tim olumsuz etmenlerden arindirilmasi i¢in arabulucunun, temel
ilkeler gercevesinde daha miidahil oldugu bir siire¢ yonetimini ge-
rektirmektedir. Arabuluculuk anlagma belgesinin irade bozuklukla-

r1 nedenine bagh olarak iptali miimkiin goriilse dahi arabuluculuk
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kurumunun temel ilkeleri gozetildiginde bu taleplere yargi makam-
larinin mesafeli yaklagsmas: kanimizca zorunludur. Zira mahkemeler
tarafindan her somut durum mutlaka kendi i¢inde ayrintili degerlen-
dirilmeli, arabuluculuk kurumunun temel ilkeleri géz 6niinde tutu-
larak siirecin tamamina emsal teskil edecek sekilde genel bir kaniya
asla varilmamalidir. Ornegin hakkinda heniiz takip baslatilmamig an-
cak haciz tehdidi altinda olan bir ig¢inin, aile iligkilerinin bozulmasini
onlemek adina is¢ilik hak ve alacaklarinin bir kismindan arabulucu-
luk stirecinde kendi hiir iradesiyle 6nemli oranda feragat ederek an-
lagmasi ve anlastig1 bedeli tahsil ederek borcunu 6demesi miimkiin-
diir. Buna kargin hakkinda baglatilan ¢ok sayida icra takibi bulunan ve
sadece maaginda haciz olan bir ig¢inin is akdini hakli feshetmesi tize-
rine igverenin, is¢inin i¢inde bulundugu bu zor durumdan faydalan-
mak suretiyle hak ettigi kidem tazminati ve diger alacak bedellerine
de haciz koydurma tehdidi altinda isciyi ¢ok diisiik bedelle anlagma-
ya zorlamasi ve anlagmanin bu tehdit altinda yapilmasi miimkiindiir.
[k durumda anlagma belgesinin iptali s6z konusu olmazken ikinci
durumunda anlagma belgesinin iptali s6z konusu olabilecektir. Bu
nedenle mevcut durum gozetilerek her somut uyusmazlik mutlaka

kendi i¢inde degerlendirilmelidir.

Anahtar kelimeler: Arabuluculuk, Iradilik ve Esitlik, Anlasma
Belgesinin Iptali, irade Bozuklugu, Fiil Ehliyeti.
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Asregulated in the Law on Mediation in Civil Disputes (HUAK),
mediation is a process that brings the parties to the dispute together
for the purpose of discussing and negotiating by applying systematic
techniques, and establishes a communication process between them
in order to ensure that they understand each other and thus produce
their own solutions, It is a dispute resolution method based on the
interests of the parties, which is carried out voluntarily and with the
participation of an impartial and independent third party who has
received specialised training, who can also propose a solution in the
event that the parties are unable to find a solution, and where no jus-
tified-unjustified distinction and determination is made. Although
mediation is, as a rule, an institution that becomes operational de-
pending on the will of the parties, the legislator has made it compul-
sory to apply for mediation as a special litigation condition in some
disputes (HUAK Art.18/A, HUAK Art.18/B, Labour Court Law
Art.3, TTK Art.5/A, TKHK Art.73/A).

In both voluntary and mandatory mediation activities, basic prin-
ciples such as voluntariness, voluntariness, confidentiality, impartiali-
ty of the mediator, impartiality of the mediator, control of the process
by the parties, equality are valid and it is entirely at the discretion of
the parties to reach an agreement or not at the end of the process. If an
agreement is reached at the end of the mediation activity, it is possible

to issue a mediation agreement document between the parties.
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Although the mediation institution is founded on the principle
that the parties resolve the dispute through settlement in accordance
with their free will, the agreement reached at the end of the process
is an out-of-court settlement agreement in terms of its legal nature.
In this respect, the agreement document is subject to the general va-
lidity requirements for contracts. Although an agreement has been
reached during the mediation process, it is possible that this docu-
ment may be rendered null and void (Art. 28/2 of the TBK) within
the period stipulated in the Turkish Code of Obligations within the
framework of the sanction of cancellability (Art. 30-39 of the TBK)
based on the allegation of mistake, deception, impairment of will
based on intimidation (Art. 28/1 of the TBK), especially gabin (Art.
28/2 of the TBK). Even if the agreement reached at the end of the
mediation process, which is in essence a settlement, has gained the
identity of a document in the nature of a decree, it can still be invali-
dated through cancellation based on the allegations of irregularity of
will or gabin. This is because the legislator has kept the way open for
the cancellation of the settlement based on the allegations of irreg-
ularity of will and gabin even in in-court settlement (Art. 315/2 of
the HMK). During the mediation process, it may be possible for one
of the parties to establish an agreement by misleading the will of the
other party or taking advantage of his/her inexperience, thoughtless-
ness or difficulties. In the recent decisions of the Regional Courts of
Appeal and the Court of Cassation, it has begun to be observed that
the mediation agreement document should be cancelled upon the

determination of will defects and excessive exploitation.

Another situation that may lead to the cancellation of the medi-
ation agreement document is the request for the cancellation of the
agreement document by claiming that the illiterate person has partic-
ipated in the mediation process as a party and the agreement has been

reached as a result. There is no provision in the CLC that prevents
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illiterate persons from participating in the mediation process or de-
termines the form of the agreement documents to be prepared in
case they participate in the process. Article 206/1 of the CCP stipu-
lates that the documents containing legal transactions to be execut-
ed by those who cannot sign due to their inability to read and write,
by using a seal or an instrument or fingerprint, shall be subject to the
form of an arrangement by notaries in order to have the quality of a
deed. Article 206/1 of the CCP stipulates that a document signed by
illiterate persons shall not be invalid solely for this reason, and in or-
der to be conclusive evidence against the person who signed the doc-
ument, it must be issued by a notary public. In this respect, if illiter-
ate persons participate in the mediation process and an agreement is
reached as a result, this alone will not invalidate the agreement docu-
ment, nor can it be accepted that the content of the agreement is not
known by the relevant party for this reason alone. Therefore, in the
event that illiterate parties sign a mediation agreement document, il-
literacy alone does not constitute an impairment of will. However, it
is possible for the party in this situation to request the cancellation of
the agreement document by claiming that the provisions were writ-
ten in the agreement document against his/her will and by relying on

the general reasons for impairment of will.

Since representation is possible in mediation, the parties may in-
itiate and finalise the process through their voluntary or legal repre-
sentatives (Article 15/6 of the HUAK). In cases where the parties
do not personally participate in the mediation process, the process
is managed only through the representative and results in an agree-
ment, it is also important to determine whether the cancellation of
the mediation agreement document can be requested in case the will
of the representative is impaired, the representative reaches an agree-
ment against the consent of the party, or the representative appoint-
ed by impairing the will of the party reaches an agreement to the det-
riment of the party.
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In the mediation activity, all parties must have the capacity to
act. Because, in order for the agreement resulting from the mediation
activity to be valid, the parties or their legal or voluntary represent-
atives must have the capacity to act. The existence of this situation
should be observed by the mediator ex officio. In the event that the
agreement document is signed without the legal capacity of the par-
ty or the voluntary representative, this document may be invalidated

and cancelled due to incapacity.

Considering the basic principles of mediation, it may be thought
that cases of impairment of will will will not be present in the pro-
cess. However, in mediation processes where the parties are not in
an equal position in terms of the balance of power, it has started to
be frequently witnessed that the party in a strong position forces the
other party to an agreement far below what is deserved. Considering
that the other party is prohibited from filing a lawsuit on the matters
agreed upon pursuant to Article 18/5 of the HUAK, the mediation
institution has become used as a method that establishes the prohi-
bition of filing a lawsuit by parties with this understanding. However,
this prohibition of filing a lawsuit is not an absolute rule. If the medi-
ation agreement document is cancelled due to irregularities of will, it

is possible to file a lawsuit regarding the agreed matters.

In our opinion, requests for cancellation of the mediation agree-
ment document should be approached with caution. As a matter of
fact, the management of the mediation process is left to the will of
the parties. Since the basis of mediation is based on voluntariness
and voluntariness, it should be accepted that the agreements that oc-
cur at the end of the process are essentially formed by the free and
real will of the parties. At the end of the process, it is possible for
the parties to agree for less or more than they deserve. The media-

tor does not have the duty and authority to intervene in the will of
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the parties by observing their rights. In addition, due to its nature, it
is not possible for the mediator to perform the procedures that can
only be performed by the judge (such as hearing witnesses, judicial
inspection, expert examination) (Article 15/4 of the HUAK).

In our opinion, the procedure to determine the defects of will
in the mediation process and to eliminate the request for cancella-
tion of the agreement documents will be possible with the regula-
tion to be made in terms of the obligation of the mediator to have a
separate meeting with the parties and to record the real will and re-
quests freely in this meeting. Although it is made possible for the me-
diator to meet with the parties separately or together under Article 8
of the HUAK, no obligation is stipulated in terms of separate meet-
ings with the parties. However, during the separate meetings, it will
be more possible for the party to freely declare his/her true will or
that he/she is obliged to accept an agreement with a price less than
his/her right. In the event of such a negative situation, in our opin-
ion, it would be possible to prevent the cancellation of the agreement
documents with a regulation stating that the mediator should termi-
nate the process by considering the lack of voluntariness and equal-
ity, which is the basic principle of mediation. Because the mediator
should be able to manage this process only to the extent that the par-

ties can freely make their own decisions.

In conclusion, in order to eliminate all negative factors that may
undermine the purpose and effectiveness of mediation, it requires a
process management in which the mediator is more involved with-
in the framework of basic principles. Even if it is possible to cancel
the mediation agreement document due to irregularities of will, in
our opinion, it is obligatory for the judicial authorities to approach
these requests with a distance, considering the basic principles of the

mediation institution. This is because each concrete case should be
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evaluated in detail by the courts, and a general conclusion should
never be reached in a way to set a precedent for the entire process,
taking into account the basic principles of the mediation institution.
For example, it is possible for an employee who has not yet been sub-
jected to enforcement proceedings but is under the threat of foreclo-
sure to agree to waive some of his/her labour rights and receivables
to a significant extent in the mediation process and to pay his/her
debt by collecting the agreed price in order to prevent the deteriora-
tion of family relations. On the other hand, upon the just termination
of the employment contract of an employee who has many enforce-
ment proceedings initiated against him and who has only a garnish-
ment on his salary, it is possible for the employer to take advantage
of this difficult situation of the employee and force the employee to
make an agreement at a very low price under the threat of imposing a
garnishment on the severance pay and other receivables and to make
the agreement under this threat. In the first case, the cancellation of
the agreement document will not be in question, while in the second
case, the cancellation of the agreement document may be in ques-
tion. For this reason, each concrete dispute must be evaluated in it-

self by considering the current situation.

Keywords: Mediation, Voluntarism and Equality, Cancellation

of the Agreement Document, Capacity to Act.
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Arabuluculuk Siireclerinde Gelisen IThtiyaglar
ve Anlagmayi Destekleyebilecek Oneriler:
“Sinirlandirilmis Hakem Yetkisi” ve
“Arabulucunun Yedieminligi”

Av. Arb. Dr. Umut METIN*

Arabuluculugun tlkemizde agsamalar halinde hayata gegirilen
yasal diizenlemelerle genis bir alanda dava sart1 olarak uygulanma-
s1, ilkemiz arabulucularinin arabuluculuk alaninda yiiksek tecriibe

edinmesine imkéan vermigtir.

Ulkemizde 6zellikle sayisal olarak, fazlaca uyusmazligin yasan-
digy isci- igveren ihtilaflar: ve kira uyusmazliklar gibi alanlar arabulu-
cularin mesleki tecriibesini uygulama agisindan 6nemli oranda des-
tekleyici olmustur. Bununla birlikte, ortakligin giderilmesi gibi ¢ok
tarafli ve genelde aile-akraba iligkilerinin yogunlastig: ihtilaflarla ve
ticari uyusmazliklar gibi karmagik niteligi bulunan konular arabulu-

cular agisindan teknik mesleki bilgi ve birikim faydas: da yaratmugtur.

Bu durum hem nicelik hem de nitelik yoniiyle, arabulucular agisin-
dan farkli ihtilaflara dair bilgi edinmeye, farkli duygu yogunluklar: bulu-
nan miizakereleri ilerletmeye ve tecriibeye imkan vermektedir. Bugiin-

kii tablo, yargi sisteminin elestiriye konu olan uzun yargilama siireleri,

* Istanbul Barosu, ORCID: 0000-0001-7297-5833
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dolayistyla zaman kayb1 yaninda yargilamanin maliyeti (yiiksek masraf
elestirisi) gibi nedenlerle, dava sart: uygulamasinin diger hukuk alanla-

rinda da uygulamasinin genisleyebilecegine isaret etmektedir.

Ancak, sorunlarin ¢6ziimiinde alternatif uyusmazlik ¢6ziim yon-
temlerinin ve 6zellikle arabuluculugun daha etkin kullanilmasi, dava
sartindan ziyade arabuluculugun toplumda ihtiyari olarak uygulan-
masinin tercihi isabetli ve arabuluculugun dogasina da uygun olandur.
Tercih edilebilirligi arttirabilmek i¢in, arabuluculugu destekleyecek
kurum ve onerilerin dikkate alinarak yasal altyapisinin giiglendiril-
mesiyle, arabuluculuk kurumu pratikte daha yogun ve 6ncelikli ter-

cih edilir hale gelebilecektir.

Bu galismamizda, arabuluculukta anlagma engelleri ve arabulu-
culugun nasil daha etkin uygulanabilecegi irdelenecektir. Arabulu-
culuk siirecinde anlagmaya yaklagmigken bir kisim anlagma engelle-
ri ortaya ¢ikabilmektedir. Bu engellerin, aslinda varilmasi miimkiin
bir anlagmay1 zedelememesi veya bertaraf etmemesi gayesiyle uygu-

lamada arabulucunun ¢6ziim i¢in oneride bulunmasi 6zel 6nemlidir.

Calismamizda gergek arabuluculuk uygulamalarindan érnekler-
le, sorunlara karsi arabuluculuk sayesinde tiretilebilecek ¢oziimler
somut Orneklerle izah olunacaktir. Bu noktada, yine 6rneklerle asa-
g1da ana hatlariyla 6nermekte oldugum kurumlarin saglayacag fay-
da da ortaya konulmaktadir. Bu kapsamda 1) arabuluculara sinirlan-
dirilmig hakem yetkisi verilmesi ve 2) arabulucunun yediemin olarak

gorev almasi degerlendirilmesi gereken hususlardir.

1) Smirlandirilmis Hakem Yetkisi

Taraflarin arabuluculuk toplantisinda olumlu bir agamaya eris-
mesine ve birbirinin menfaat sinirina yaklagsmasina ragmen halen an-

lagmaya miisaade etmeyen aralik/dilim i¢inde karar verme yetkisinin
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arabulucuya verilmesi seklindeki bir uygulamaya ihtiya¢ bulundu-
gu kanaatindeyim. Bu dogrultuda, Arabulucuya Smirlandirilmis Ha-
kemlik Yetkisi verilmesi olarak ifade ettigim kurumun yaratabilecegi

faydalar bulunmaktadur.

Alternatif Uyusmazlik Céziim Yontemlerinin harmanlanmasi,
arb-med ve med-arb’in kisa izah1 sonrasinda; “Tiirk Modeli Arabu-
luculuk” ta arabulucunun sinirlandirilmig hakem yetkisiyle ne zaman
islev gosterebilecegi, neden sinirh bir yetki kavramindan bahsedildi-
gi, bu yaklagimin arabulucunun ¢6ziim 6nerisinden bulunmasiyla ki-
yaslanmasi, farkliligi, bu kuruma gegisin anlagma ile saglanmasi ile
stirpriz hakem karar1 olasihginin ve bu olasihigin taraflardan en az biri
i¢in dogurabilecegi magduriyetin giindeme gelmesinin engellenme-
si, 6nerilen kurumun alternatif uyusmazlik yontemleri iginde fayda-
s1 ile arabulucunun bu 6neriye iliskin isabetli zamanlamas ihtiyaci

izah olunacaktir.

2) Arabulucunun Yediemin Olarak Gérev Almasi

Arabuluculukta taraflarca bir anlagmaya varilmasi halinde; ara-
buluculuk anlagma belgelerinde, taraflarin karsilikl ytikiimliliiklerin

sirali halde kaleme alinmasi 6nem arz etmektedir.

Taraflarin anlagmada kayit altina alinmasini talep ettigi veya sag-
likl: bir anlagma i¢in arabulucunun sirali sekilde kayda almas: gere-
ken kargihikli yikimliliklerin mantig izah olunacak olmakla, bir ki-
sim yiikiimliliiklerde sorun taraflarina ek olarak, anlagmanin ifasinda
tigtincti bir giivenilir kisinin de bulunmasi/islev gostermesi ihtiyaci
olabilmektedir.

Bu dogrultuda; yediemin (escrow) kurumuna arabuluculuk-
ta da ihtiya¢ duyulmaktadir. Kira uyusmazliklarinda anahtar teslimi,

is¢i - igveren uyusmazliklarinda/ticari uyusmazliklarda asil/orijinal
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evrakin anlagma tarafina veya bir bagka tictincii kisiye teslimi, diger
birgok uyusmazlik alaninda altin, nakit para teslimi vb. yediemin ihti-

yaci olan durumlarda arabulucu yediemin olarak gorev yapabilir.

Yediemin (escrow) uygulamasi yapilabilecek/yapilmig 6rnekler
galismamizda ortaya konulacaktir. Yargiy: mesgul eden, bazi hallerde
ise noterler eliyle ¢6ziimii i¢in ugras verilen tevdi mahalli tayini gibi
ihtiyaglarin, arabulucular tarafindan yerine getirilmesinin saglayaca-

g1 fayda izah olunacaktur.

Bu haliyle ¢ok sayida uyusmazlikta gorev yapmis bir arabulucu
olarak, arabuluculukta kargilagilan durumlara, ihtiyaglara, uygulama-
da karsiligi bulunan ve akademik yaklagimla desteklenen ¢oziimlerle

hizmet etmesini amagladigim bildiri tarafimca sunulabilecektir.

Anahtar kelimeler: Alternatif Uyusmazlik Coziim Yontemleri,
Arabuluculuk, Arb-med, Med-arb, yediemin.
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Evolving Needs in the Mediation Processes and
Suggestions That Can Support Settlement:
“Restricted Arbitrator Authority” and
“The Mediator as an Escrow”

By recent legislation and regulation, mediation is becoming man-
datory in other several fields of Turkish Law. This enables the Turk-
ish mediators to gain more experience regarding the settlement of dis-
putes via mediation. The surplus of cases in the fields on labor law and

landlord - tenant disputes are cases where mediators gain experience.

Disputes with complex characteristics such as disputes with
multilateral parties or commercial disputes offer mediators to gain
professional knowledge and experience. Therefore, Turkish media-
tors have the opportunity to gain knowledge on different fields of law
and disputes, to cultivate negotiations which have diverse emotional

density and gain experience.

The fact that the litigation procedures take long time and causes
high costs, is the main reason of the criticism on the judicial system.
It indicates that mandatory mediation implementation may expend
to other fields of law.

The use of mediation as a voluntary process rather than impos-
ing it to be a case condition for lawsuits, and encouraging it’s expan-
sion in society as alternative dispute resolution method would be

more appropriate, if the nature of mediation is taken into account.

This article will address the barriers to reach a settlement in medi-

ation and how mediation can be implemented more effectively. During
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the mediation process, some obstacles may arise while a settlement is
almost reached. In practice, it is of particular importance for the medi-
ator to make suggestions for a solution in order to ensure that these ob-

stacles do not harm the settlement that can actually be reached.

Examples derived from real mediation practices will be analyzed
and solutions to the problems that can be produced through media-
tion will be explained with concrete examples. At this point, the ben-
efits to be provided by the institutions that I propose below will also
be demonstrated with examples. In this context, 1) granting limited
arbitral powers to mediators and 2) the mediator acting as an escrow

are issues that should be considered.

1) Limited Authority To The Arbitrators

I believe that there is a need for a practice in which the mediator
is authorised to make a decision in the interval that still does not allow
a settlement despite the parties reaching a positive stage in the medi-
ation meeting and approaching the limit of each other’s interests. In
this respect, there are benefits that can be created by the institution

that I refer to as giving the Mediator’s Limited Arbitral Authority.

After a brief explanation of the blending of Alternative Dispute
Resolution Methods, arb-med and med-arb; “Turkish Model Me-
diation”, when the mediator can function with limited arbitral juris-
diction, why the concept of limited jurisdiction is mentioned, the
comparison and difference of this approach with the mediator’s set-
tlement proposal, the prevention of the possibility of a surprise ar-
bitral award and the grievance that this possibility may cause for at
least one of the parties by ensuring the transition to this institution
by agreement, the benefit of the proposed solution within alternative
dispute resolution methods and the need for accurate timing of the

mediator regarding this proposal will be explained.
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2) The Mediator Acting As An Escrow

In case a settlement is reached by the parties in mediation, it is
important that the mutual obligations of the parties are written in se-

quential order in the settlement documents.

In order to explain the logic of the mutual obligations that the
parties request to be recorded in the settlement agreement or that the
mediator should record sequentially for a well stipulated settlement,
in some obligations, in addition to the parties to the problem, there
may be a need for a third trusted person to be present/function in the

performance of the settlement.

In this respect, the escrow role is also needed in mediation. The
mediator may act as an escrow in cases where there is a need for an
escrow, such as key delivery in rent disputes, delivery of the origi-
nal documents to the contracting party or another third party in la-
bour-employer disputes/commercial disputes, delivery of gold, cash,

etc. in many other disputes.

Examples of escrow applications will be presented in my study.
The benefit to be provided by the mediators for the fulfilment of the
needs such as the determination of the place of deposit, which oc-
cupies the judiciary and, in some cases, which are endeavored to be

solved by the notaries, will be explained.

Therefore, as a mediator who has taken active role in many dis-
putes, I will present the article that I aim to serve the situations and
needs encountered in mediation with solutions that are equivalent in

practice and supported by an academic approach.

Keywords: Alternative Dispute Resolution Methods, Media-
tion, Escrow, Med-arb, Arb-med.
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Universite Kampiislerinde Alternatif Bir
Uyusmazlik C6ziim Yolu Olarak Arabuluculuk

Prof. Dr. Yeliz BOZKURT GUMRUKCUOGLU*

Ulkemizde hukuk uyusmazliklarinda arabuluculuk uygulamala-
11 6zellikle de dava sart1 arabuluculugun kabulii sonrasinda hizla yay-
ginlagmaktadir. Bununla birlikte, arabuluculuk hukuki uyusmazlikla-
rin ortaya ¢tkmasindan 6nce de toplumsal barigin temininde etkin
bir ¢atigma y6netim aracidir. “Sosyal arabuluculuk” olarak da adlan-
dirilan, komguluk, aile, okul vb. alanlarda ¢atigma ¢oztimiinde arabu-
luculuga bagvurulmaya iilkemizde nispeten yeni baglanmistir. Tebli-
gimizde bu alanlardan tniversite kampiislerinde ortaya ¢ikabilecek
catigmalarin arabuluculuk yontemi ile ¢6ztime kavusturulmasi, fark-
Ii tilkelerdeki uygulamalar, arabuluculugun bu alandaki olumlu ve
olumsuz etkileri, ilkemizdeki mevcut durum ele alinmaya ¢alisilacak

ve onerilerde bulunulacaktir.

Universite kampiisleri, bir yandan akademik 6zgiirliigii ve tartis-
may1 tesvik eden egitim atmosferi diger yandan sosyal ve kiiltiirel agi-
dan gesitlilik ve kigisel farkliliklar1 barindiran yapilari nedeniyle catis-
malarin sik yagandig: alanlardir. Bu ¢atigmalarin toplumun genelini
yansitmanin yani sira akademi kiiltiriinden kaynaklanan kendisine
has giigliikleri de ihtiva ettigi kabul edilmektedir. Buna kargilik, kam-
puslerdeki gatigmalara iligkin aragtirmalarin sayis1 halen pek ¢ok il-

kede oldugu gibi iilkemizde de yetersizdir. Kampiis gatismalarinda,

*  Ibn Haldun Universitesi Is ve Sosyal Giivenlik Hukuku Anabilim Dali Ogretim Uye-
si, ORCID: 0000-0003-2589-0305
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catigmanin taraflar1 ve dolayisiyla sebepleri ¢ok gesitlidir. Zira ulusal
veya uluslararas1 6grenciler, idari personel, yoneticiler, mezunlar, yurt
sakinleri ve yoneticileri, kampiisteki igsletmelerin sahipleri ve ¢aligan-
lary, yerel sakinler, ziyaretgiler vb. kimselerin ¢atigmaya taraf olma ihti-
mali s6z konusudur. Universiteler kendilerine 6zgii yapilari nedeniyle
catisma iiretme potansiyeli bityiik kurumlar olsa da etkili catigma ¢6-

zim mekanizmalarinin bagari ile uygulanabildigi ortamlardir.

Arabuluculuk, tniversitelerde yoneticiler, uyusmazlik taraflar:
ve kurumsal agidan 6nemli katkilar saglayabilecek bir uyusmazlik ¢6-
zim yOntemidir. Zira bu yontemin ¢ok sayida olumlu etkisi s6z ko-
nusudur. Bunlar: 1- gizlilik ve mahremiyetin korunmasi; 2- iligkile-
rin korunabilmesi ve yeniden kurulmasi; 3- uyusmazligin mahkeme
ya da idari bagvurulara nazaran daha az resmi, zaman alici, maliyet-
li ve stresli sekilde ¢oziilebilmesi; 4- ¢oziimlerin 6ngoriilebilir, 6zel-
lestirilmis ve kazan/kazan igerikli olmasi; sonuca kendisi karar veren
taraflarin anlagmaya uyma olasiiginin artmasi neticesinde kalic ¢6-
ziime ulagma ihtimalinin daha yiiksek olmasidir. Ayrica yiiksek 6gre-
tim kurumlari ile 6grencileri arasindaki iligkinin mezuniyetle netice-
lenmeyen 6zel yoni disiinildiginde, dostane ve kalict uyusmazlik
¢oziimiiniin dnemi daha da 6n plana ¢ikmaktadir. Ogrencilerin “ara-
bulucu” rolii iistlenerek katilimer oldugu bir modelde ¢atisma yone-
timi stratejilerinin 6grenilmesi ve bir yasam becerisi kazanilmas1 da
sagladig1 katkilardandir. Kampiis igi uyusmazliklar bakimindan tav-
siye edilen yeni bir arabuluculuk yontemi de “mikro arabuluculuk”
olarak anilan bir yontemdir. Bu yontemde uyusmazliklar 24 saat gibi
kisa bir siire icerisinde, hukuk fakiiltelerinin ADR klinikleri aracili-
gyla egitilmis arabulucularin yer aldig1 mikro arabuluculuk merke-

zine yonlendirilir.

Tum olumlu etkilerine ragmen arabuluculugun kampiis iginde

ortaya ¢ikabilecek her uyusmazhgin ¢6ziimiinde kullanilabilecek bir
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yontem olmadig: da dikkate alinmalidir. Zira siddet iceren ya da sug
teskil eden davraniglar s6z konusu oldugunda arabuluculuga bagvu-
rulmasi miimkiin degildir. Ayrica belirtelim ki, farkindalik, yonetici-
lerin kabuliiniin ve personel ile gerekli finansmanin saglanmasi ya da
gizlilige iligskin konularda da bazi sorunlarla kargilagilabilmektedir.
Ancak belirtilen olumsuzluklarin agilabilmesi adina 6nerilebilecek
¢oziimler de s6z konusudur. Finansman bakimindan ticretli personel
yerine siirecin goniillii arabulucularla yiriitimi 6nerilebilecek ¢o-
ziim yontemlerinden biridir. Ozellikle de 6grencilerin arabulucu ro-
lint tstlenmesi, 6grencilerin birbirleri ile olan uyusmazliklar1 agisin-
dan siirece giivenlerini ve katilimlarini da tesvik edici olabilmektedir.
Hukuk fakiilteleri tarafindan “arabuluculuk klinikleri” ya da “uyus-
mazlik ¢6ziimi klinikleri” olusturulmasi ve gonilli 6grenciler yetis-
tirilmesi bu sistemlerin siirdiiriilebilirliginin saglanmasi igin 6nerilen

yontemlerdendir.

Giiniimiizde pek ¢ok tilkede kampiis i¢i uyusmazliklarin ¢ozii-
miinde arabuluculuk etkin bir alternatif yontem olarak kullanilmak-
ta ve yayginlastirilmasi 6nerilmektedir. Ancak 6zellikle Amerika 6r-
neginin 6n plana ¢iktig1 goriilmektedir. Tarihi gelisime bakildiginda,
bu iilkede 1960l yillarin sonlarinda artan kampiis i¢i ¢atigmalar ve
eylemler nedeniyle tiniversiteler 6grencilerin endiselerini giivenle ve
gizlilik i¢inde dile getirebilecekleri tarafsiz bir ombudsman aracili-
giyla uyusmazliklarin ¢éziimiine yonelik adimlar atmaya baglamugtur.
1970’li yillarda 30 tiniversite ombudsmanlik uygulamasina gegilmis-
tir. Ulkemizde de bazi iiniversitelerde “Giniversite ombudsmanlig”
sisteminin uygulandig: bilinmektedir. 1980°li ve 1990’11 yillarda or-
taya ¢ikan yeni sorunlar neticesinde arabuluculuk programlarina ge-
¢ilmeye baglanmistir. 2017 yilinda yapilan bir ¢alismada Amerika'da
yiiksekogretim kurumlarinin %70’inden fazlasinda kampiiste bir ge-
sit alternatif uyusmazlik ¢6ziim y6nteminin uygulandigy ifade edil-

mistir. Ancak akran arabuluculuk uygulamasi olan kurum sayisi
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sinirhidir. Kita Avrupasi iilkelerinde de benzer uygulamalarla kargi-
lasmak miimkiindiir. Ornegin, Almanya'da baz iiniversiteler catisma
¢oziim merkezleri aracihgryla arabuluculuk yontemini uygulamak-
tadir. Gerek Amerika gerekse Almanya 6rneklerinde yapilan aragtir-
malarda uygulamanin basarili sonuglar1 oldugu tespit edilmistir. Bu-
nun da 6tesinde 6zellikle Amerika merkezli akademik caligmalarda
tniversitelerin uyusmazhk ¢6ziim siire¢lerine zorunlu arabuluculugu
dahil etmelerinin ve 6grenci kayitlarini zorunlu arabuluculugu miin-
hasir uyusmazlik ¢6ziim siireci olarak kabul etmeleri sartina bagla-

malarinin gerektigi ileri siirilmektedir.

Sonug olarak ¢aligmamizda, Amerika ve Almanya'da tespit ede-
bildigimiz uygulama 6rnekleri dikkate alinmak suretiyle tilkemizde
sosyal arabuluculugun tniversite kampiislerinde uygulanabilir bir
yontem olup olmadigy, avantaj ve dezavantajlari, mevcut sosyal ara-
buluculuk uygulamalarinin tiniversite kampiislerindeki etkileri ile
Ibn Haldun Universitesi 6zelinde konuya iligkin yiiriitiilen projeler

ve ¢iktilar1 ele alinacaktir.

Anahtar kelimeler: kampiis arabuluculugu, sosyal arabuluculuk,

arabuluculuk, akran arabuluculuk, isyeri arabuluculugu.
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Mediation as an Alternative Dispute
Resolution Method on University Campuses

In our country, mediation practices in legal disputes are rapid-
ly becoming widespread, especially after the adoption of mediation
as a condition for litigation. However, mediation is an effective con-
flict management tool in ensuring social peace even before the emer-
gence of legal disputes. Mediation in conflict resolution in areas such
as neighbourhood, family, school, etc., which is also called “social me-
diation”, has started to be used relatively recently in our country. In
this paper, the resolution of conflicts that may arise in university cam-
puses by mediation method, the practices in different countries, the
positive and negative effects of mediation in this field, the current sit-

uation in our country will be discussed and suggestions will be made.

University campuses are areas where conflicts are frequently ex-
perienced due to the educational atmosphere that encourages aca-
demic freedom and discussion on the one hand and social and cul-
tural diversity and personal differences on the other. It is recognised
that these conflicts not only reflect the society in general, but also
contain unique difficulties arising from the culture of academia. On
the other hand, the number of studies on conflicts on campuses is
still insufficient in Turkey as in many countries. In campus conflicts,
the parties and therefore the causes of conflict are very diverse. Na-
tional or international students, administrative staff, managers, alum-
ni, dormitory residents and managers, owners and employees of busi-

nesses on campus, local residents, visitors, etc. are likely to be parties
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to the conflict. Although universities are institutions with great po-
tential to generate conflict due to their unique structures, they are en-
vironments where effective conflict resolution mechanisms can be

successfully applied.

Mediation is a dispute resolution method that can make signifi-
cant contributions to the administrators, conflict parties and the in-
stitution in universities. This is because this method has many posi-
tive effects. These are: 1) confidentiality and privacy are protected;
2) relationships can be preserved and re-established; 3) the dispute
can be resolved in a less formal, time-consuming, costly and stress-
ful way than in court or administrative proceedings; 4) solutions are
predictable, customised and win/win; parties who decide the out-
come themselves are more likely to comply with the agreement and
thus more likely to reach a permanent solution. Moreover, consider-
ing the special aspect of the relationship between higher education
institutions and their students, which does not end with graduation,
the importance of amicable and permanent dispute resolution be-
comes even more prominent. Learning conflict management strat-
egies and gaining a life skill in a model where students take on the
role of “mediator” and become participants are also among its con-
tributions. A new mediation method recommended for on-campus
disputes is a method known as “micro-mediation”. In this method,
disputes are referred to a micro-mediation centre with mediators
trained through the ADR clinics of law faculties within a short peri-
od of 24 hours.

Despite all its positive effects, it should be noted that mediation
is not a method that can be used to resolve every dispute that may
arise on campus. It is not possible to use mediation in cases of vio-
lent or criminal behaviour. It should also be noted that some prob-

lems may be encountered in terms of awareness, the acceptance of

—308 —



Mediation as an Alternative Dispute Resolution Method on University Campuses

managers, the provision of personnel and necessary financing, or
confidentiality. However, there are solutions that can be proposed
to overcome these problems. In terms of financing, instead of paid
staff, conducting the process with volunteer mediators is one of the
solution methods that can be suggested. In particular, the role of stu-
dents as mediators may encourage students’ trust and participation
in the process in terms of their disputes with each other. Establishing
“mediation clinics” or “dispute resolution clinics” by law faculties and
training volunteer students are among the methods recommended

to ensure the sustainability of these systems.

Today, mediation is used as an effective alternative method for re-
solving on-campus disputes in many countries and it is recommend-
ed to be popularised. However, it is seen that the American example
is particularly prominent. Looking at the historical development, in
this country, due to the increasing on-campus conflicts and protests in
the late 1960s, universities started to take steps towards resolving dis-
putes through an impartial ombudsman where students could safe-
ly and confidentially voice their concerns. In the 1970s, 30 universi-
ties started to implement ombudsman practices. It is known that the
“university ombudsman” system is also applied in some universities
in our country. As a result of new problems emerging in the 1980s
and 1990s, mediation programmes started to be implemented. In a
study conducted in 2017, it was stated that more than 70% of higher
education institutions in the USA apply some form of alternative dis-
pute resolution method on campus. However, the number of institu-
tions with peer mediation is limited. It is possible to encounter similar
practices in continental European countries. For example, some uni-
versities in Germany implement mediation through conflict resolu-
tion centres. In studies conducted in both the US and Germany; it has
been determined that the practice has successful results. Moreover,

especially in American academic studies, it is argued that universities
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should include mandatory mediation in their dispute resolution pro-
cesses and make student enrolment conditional on accepting manda-

tory mediation as the exclusive dispute resolution process.

As a result, our study will examine whether social mediation is
a feasible method in university campuses in our country, its advan-
tages and disadvantages, the effects of existing social mediation prac-
tices on university campuses, and the projects and outputs of Ibn
Haldun University in particular, taking into account the application

examples we have been able to identify in the USA and Germany.

Keywords: campus mediation, social mediation, mediation, peer

mediation, workplace mediation.
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Egitim Teknolojileri ile Zenginlestirilmis
Arabuluculuk Egitimi Model Onerisi

Dr. Ogr. Uyesi Mehmet Akin BULUT*

Bu ¢alisma, dijital teknolojilerle desteklenen hukuk alaninda ara-
buluculuk egitimine yonelik bir model 6nerisini tartigmaktadir. “Ara-
buluculuk: Aramizda Anlagiriz” baghikli egitim programu dizisi, tig
hukuk uzmani ve doktora ve yiiksek lisans diizeyinde iig egitim tek-
nolojisi uzmani tarafindan titizlikle tasarlanmugtir. Bu girisim, arabu-
luculuk egitiminin pratik ve teorik yonlerini gelistirmeyi amaglayan
Bilimsel Arastirma Projesi kapsaminda gergeklestirilmistir. Bu egiti-
mi vermek i¢in, hukuk ve egitim alanlarindan on lisans 6grencisi kap-
samli bir hazirlik egitici egitimi programindan gegirilmistir. Bu hazir-
lik agamasi, arabuluculuk alanina odaklanan 6zel seminerlerle daha

da zenginlestirilmistir.

Bu egitim modiillerinin gelistirilme siireci, uzmanlar ve 6grenci-
ler arasindaki yakin is birligini icermekteydi. Program sonunda, farkl:
tilkelerden katilimcilarin yer aldigs bir haftalik yogun kursa katilan 250
lise 6grencisine egitim verilmistir. Modiiliin 6zi, esitli interaktif uy-
gulamalar ve dijital araglarla zenginlestirilmis oldukga ilgi gekici bir 6g-

renme deneyimi sunmak tizere tasarlanmgtir. Bu araglar, arabuluculuk

*  Ibn Haldun Universitesi Egitim Fakiiltesi Egitim Bilimleri Boliimii Ogretim Uyesi,
ORCID: 0000-0002-7506-8750

—313—



Akran ve Aile Arabuluculugu Uygulamalari Semineri

ilkelerinin sadece 6gretilmesini degil, ayn1 zamanda 6grenciler tarafin-

dan pratikte uygulanmasini da saglamay1 amaglamaktadur.

Programin ana hedefi, arabuluculugu temel ilkeleri ve pratik uy-
gulamalariile 6gretmektir. Egitim modiilleri olduk¢a interaktif olacak
sekilde tasarlanmig olup, dijital araglar bu interaktiviteyi kolaylagtur-
mada 6nemli bir rol oynamaktadir. Bu araglar arasinda simiilasyon-
lar, dijital rol yapma oyunlar1 ve 6grencileri 6grenme siirecine aktif
olarak dahil eden diger interaktif 6grenme birimleri bulunmaktadir.
Bu yaklagim, 6grenme deneyiminin dinamik olmasini ve 6grencile-

rin egitimlerine aktif olarak katilmalarini saglar.

Ayrica, dijital teknolojilerin arabuluculuk egitim modiillerine
entegrasyonu, genel 6grenme deneyimini gelistirmeyi amaglamakta-
dir. Gelismis djjital araglarin kullanimi, anahtar kavramlarin ve ilke-
lerin etkili bir sekilde iletisim kurulmasini saglar, boylece 6grenme
stireci daha verimli ve ilgi gekici hale gelir. Modiiller, etkili iletisim
teknikleri, problem ¢6zme stratejileri ve uzlasmaya ulagsma yakla-
simlar1 gibi bir dizi konuyu kapsamaktadir. Bu konular, arabulucu-
luk meslegini profesyonel olarak uygulamak isteyen herkes igin ha-

yati 6neme sahiptir.

Bu arabuluculuk egitim modeli gelistirilirken kapsaml bir de-
gerlendirme siireci de gergeklestirilmistir. Egitimine katilan lise 6g-
rencilerinden geri bildirimler toplanmis ve bu geri bildirimler egitim
ierikleri ve sunum yontemlerinin gerekli ayarlamalarini yapmak igin
analiz edilmistir, boylece program en yiiksek egitim kalitesi standart-

larini kargilar.

Sonug olarak, bu ¢alisma dijital teknolojileri etkin bir sekilde
entegre eden arabuluculuk egitimine yonelik kapsaml bir model

onerisi sunmaktadir. “Arabuluculuk: Aramizda Anlagiriz” programy,
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teknolojinin geleneksel egitim yontemlerini nasil gelistirebilecegine
dair yenilikgi bir 6rnek teskil etmektedir. Hukuk ve egitim teknolojisi
profesyonellerinin uzmanliklarini bir araya getirerek ve lisans 6gren-
cilerini gelistirme siirecine dahil ederek, program akademik titizlik
ve pratik alaka diizeyini yiiksek tutar. Interaktif dijital araglar ve uy-
gulamalarin kullanimi, 6grenme deneyimini sadece zenginlestirmek-
le kalmaz, ayn1 zamanda 6grencilerin arabuluculuk ilkelerini gercek
diinya senaryolarinda uygulamalarina da hazirlik yapar. Bu model,
arabuluculuk egitiminin sunulma seklini 6nemli 6l¢giide iyilestirme
potansiyeline sahiptir ve bu egitimi daha erisilebilir, ilgi ¢ekici ve et-

kili hale getirir.

Anahtar kelimeler: Arabuluculuk Egitimi, Egitim Teknolojileri,
Yiiksek Ogretim, Orta Ogretim Ogrencileri.
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A Mediation Training Model Proposal
Enriched With Educational Technologies

This study discusses a model proposal that supports mediation
education in the field of law with the integration of digital technol-
ogies. The training program series, titled “Mediation: We Agree Be-
tween Us,” was meticulously designed by a team of three law experts
and three educational technology experts, all of whom possess either
Ph.D. or graduate-level qualifications. This initiative was carried out
within the scope of a Scientific Research Project aimed at enhanc-
ing the practical and theoretical aspects of mediation education. In
preparation for delivering this training, ten undergraduate students
from the fields of law and education underwent a comprehensive
preparatory train-the-trainer program. This preparatory phase was
further enriched by including specialized seminars focused on var-

ious aspects of the mediation field.

The development process of these training modules was exten-
sive and involved close collaboration between experts and students.
The program ultimately provided training to 250 high school stu-
dents, who participated in a week-long intensive course. This course
was notable for its inclusion of participants from different countries,
thereby adding an international dimension to the training experi-
ence. The core of the module is designed to offer a highly engaging
learning experience, enriched with a variety of interactive applica-
tions and digital tools. These tools are aimed at ensuring that the
principles of mediation are not only taught but also practically ap-
plied by the students.
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The primary objective of the program is to teach mediation with
a strong emphasis on its basic principles and practical applications.
The training modules are designed to be highly interactive, with dig-
ital tools playing a significant role in facilitating this interactivity.
These tools include simulations, digital role-playing, and other inter-
active learning units that actively engage students in the learning pro-
cess. This approach ensures that the learning experience is dynamic

and that students are actively involved in their education.

Moreover, the integration of digital technologies into the me-
diation training modules is aimed at enhancing the overall learn-
ing experience. The use of advanced digital tools allows for the ef-
fective communication of key concepts and principles, making the
learning process more efficient and engaging. The modules cov-
er a range of topics, including effective communication techniques,
problem-solving strategies, and approaches to achieving compro-
mise. These topics are crucial for anyone looking to practice medi-

ation professionally.

The development of this mediation training model also involved
a thorough evaluation process. Feedback from the high school stu-
dents who participated in the training was collected and analyzed to
ensure that the modules were effective in achieving their educational
goals. This feedback was used to make necessary adjustments to the
training content and delivery methods, ensuring that the program

meets the highest standards of educational quality.

In conclusion, this study presents a comprehensive model pro-
posal for mediation education that effectively integrates digital tech-
nologies. The “Mediation: We Agree Between Us” program serves
as an innovative example of how technology can be used to enhance

traditional educational methods. By combining the expertise of law

—318—



A Mediation Training Model Proposal Enriched With Educational Technologies

and educational technology professionals, and by involving under-
graduate students in the development process, the program ensures
a high level of academic rigor and practical relevance. The use of in-
teractive digital tools and applications not only enriches the learning
experience but also prepares students to apply mediation principles
in real-world scenarios. This model has the potential to significant-
ly improve the way mediation education is delivered, making it more

accessible, engaging, and effective.

Keywords: Mediation Training, Educational Technologies, Sec-

ondary Education Students.
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Kurum Ekosistemini Gelistirme:
Isyeri Arabuluculugu

Dr. Ogr. Uyesi Omer Faruk KAFALI*

Modern organizasyonlarin dinamik yapisinda, isciler veya isgi-
isveren (temsilcisi) arasinda catigmalar ve anlasmazliklar kaginilmaz-
dir. Catigmalar ve anlagmazliklar, iiretkenligi kesintiye ugratabilen, is
birligini engelleyebilen ve huzursuz bir ¢alisma ortami yaratabilen
durumlardir. Uzun vadede bir girisimin bagarili olmas: gii¢ ve kont-
rolden ziyade, saglam iligkilerin kurulmasina baghdir. Geleneksel an-
lamdaki giice bagly, biiyiik bahgmn kiigiik balig1 yedigi is modelinin
basarisizlikla kargilagma ihtimali yiiksektir.

Bu sebeple is iligkisi ¢ercevesinde ¢ikan uyusmazliklarda, mah-
keme huzurunda dava yerine, daha yapici ve bariggil bir siirecin
hakim oldugu ¢6ziim yontemlerine bagvurulmasi elzemdir. Arabu-
luculuk ¢6ziim yontemi tam bu noktada devreye girmektedir. Arabu-
luculuk, tarafsiz bir arabulucunun, ihtilafli taraflarin birbirlerini daha
iyi anlamalar1 ve gelecekte ¢aligma iligkisini gelistirecek karsilikli ola-
rak kabul edilebilir ¢6ztimler bulmalari i¢in aralarindaki iletigimi ko-
laylastirdig1 yapilandirilmis bir siirectir. Tiirkiye'de 2017°den itibaren
tedrici olarak birgok uyusmazlik dava sart1 arabuluculuk kapsamin-

da alinmustir. Isci-igveren uyusmazliklar: halihazirda bu kapsamdadur.

*  Ibn Haldun Universitesi Hukuk Fakiiltesi Medeni Ustl ve Icra iflis Hukuku Ana bi-
lim Dali Ogretim Uyesi, ORCID: 0000-0002-2064-5389
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Ancak yasal yollar yerine anlagsmazlik veya uyusmazhiklarin igyeri ige-
risinde arabulucu vasitasiyla ¢6ziimlenmesi dikkate alinabilecek di-

ger bir yontemdir.

Tarafsiz bir t¢tinci kisi olan arabulucu, igyerinde anlagmazlhk
yasayan taraflar arasinda iletigim ve miizakereyi kolaylagtirarak kar-
sihikli kabul edilebilir bir ¢6ziim bulmalarini saglar ve geleneksel has-
mane yaklagimlarin aksine, taraflarin altta yatan gikarlarini ve ihtiyag-
larin1 anlamaya odaklanarak diyalogu tesvik eder ve siirdiiriilebilir

bir barig ortami olugturur.

Is yerlerinde, catismalar gesitli kaynaklardan dogabilir; bu kay-
naklar arasinda kigiler aras: farkliliklar, iletisim kopukluklari, rol be-
lirsizlikleri, gii¢ miicadeleleri ve organizasyonel degisiklikler yer alir.
Bu catigmalar, isyerinde ¢aliganlar arasinda morali diisiirmekte, stresi
artirmakta, ayni zamanda tiretkenligi azaltmakta, isten ayrilma oran-
larini artirmakta ve kurum iginde verimlilik ve isleyis acisindan risk-

ler olugturabilmektedir.

Isyeri catismalarinin temel nedenleri genellikle yanls iletisim,
rol ve sorumluluklarin net olmamasi, gii¢ dagilimindaki esitsizlik-
ler, kiiltiirel farkliliklar ve ¢6ztimsiiz kalan gegmis sikayetlerden kay-
naklanir. Bu faktérler, yanlis anlamalar, kizginlik ve artan gerginlikler
i¢in uygun bir zemin olusturarak, nihayetinde kurumun genel hava-

sin1 olumsuz etkiler.

Isyeri arabuluculugu, bu catigmalarin temel nedenlerini ele al-
mak i¢in proaktif ve yapici bir yaklagim sunar. Taraflarin endigeleri-
ni, ¢ikarlarini ve bakig agilarini ifade edebilecekleri giivenli ve gizli bir
alan saglayarak, arabuluculuk, onlarin ¢6ziimleri birlikte kesfetmele-
rini, gliveni yeniden inga etmelerini ve ¢aligma iligkilerini onarma-

larin1 saglar. Ayrica, arabuluculuk bireylerin etkili iletisim becerileri,
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duygusal zeka ve catisma yonetim stratejileri gelistirmelerini saglar ki

bunlar, uyumlu bir ¢aligma ortami yaratmak igin esastir.

Isyeri arabuluculugunu uygulamak, sadece anlik gatigmalari ¢6z-
mekle kalmaz, ayn1 zamanda organizasyon ekosistemini gesitli sekil-
lerde gelistirir. Birincisi, arabuluculuk, agik iletisim, saygi ve is bir-
ligi kiltarani tesvik eder, esitli bakis agilarinin deger gordugii ve
catismalarin bitytime ve 6grenme firsatlari olarak kabul edildigi pozi-
tif bir galigma ortamu yaratir. Ikincisi, arabuluculuk, ¢alisanlar, ekipler
ve yonetim arasindaki iligkileri gii¢lendirir ve giiven insa eder, bu da
calisan bagliliginy, is tatminini ve iste kalma oranlarini artirir. Ugiin-
ciisii, ¢atigmalar1 erken ve yapici bir sekilde ele alarak, arabuluculuk
sorunlarin daha biiyiik ve yasal anlagmazliklara doniismesini 6nler,

boylece organizasyon igin zaman, kaynak ve itibar kaybini azaltir.

Sonug olarak, isyeri arabuluculugu, yapict uyusmazhk ¢oziimi
kiltiiriind tesvik ederek, pozitif iliskiler gelistirerek ve genel organizas-
yon performansim artirarak organizasyon ekosistemini gelistiren do-
niistiiriici bir aragtir. Arabuluculugu ¢atisma yoénetim stratejilerinin
temel bir bileseni olarak benimseyen organizasyonlar, bireylerin gelis-
tigi, ekiplerin bagarili oldugu ve organizasyonun zorluklar karsisinda

basarili oldugu uyumlu ve dayanikli bir ¢alisma ortamu yaratabilirler.

Anahtar kelimeler: Alternatif Uyusmazlik Cozimi, Catisma
Coziimdi, Iletisim, Arabuluculuk, Isyeri Arabuluculugu.
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Enhancing The Organisational Ecosystem:
Workplace Mediation

In the dynamic landscape of modern organizations, conflicts
and disputes are inevitable occurrences that can disrupt productiv-
ity, hinder collaboration, and create a toxic work environment. The
positive ecosystem of a workplace plays a crucial role for its daily op-
eration and long-term success. Interpersonal conflicts, power im-
balances, and complex organizational dynamics may harm the work
environment. Litigation or arbitration take a long time and lead to
deeper problems in the organization. A Mediation system within the

organization may be the answer to these problems.

Workplace mediation emerges as a strategic tool to address these
challenges effectively, fostering a culture of constructive conflict res-
olution and enhancing the organizational ecosystem. Workplace me-
diation is a process in which a third party facilitates constructive
communication among disputants including decision-making, prob-
lem-solving and negotiation, in order to reach a mutually acceptable
settlement. In this process, the mediator acts as a guardian of the pro-
cess, while refraining from an evaluation of the case or directing par-
ties to a particular settlement . The mediator’s role is to help dispu-
tants to better understand each other’s concerns and interests. This
form of Alternative Dispute Resolution (ADR) aims to resolve con-
flicts efficiently and effectively, promoting a harmonious work envi-
ronment. Unlike traditional adversarial approaches, mediation focus-
es on understanding the underlying interests and needs of the parties

involved, promoting dialogue, and fostering sustainable peace.
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At workplaces, conflicts can arise from various sources, includ-
ing interpersonal differences, communication breakdowns, role am-
biguities, power struggles, and organizational changes. These con-
flicts not only lead to decreased morale and increased stress among
employees but also result in decreased productivity, higher turnover

rates, and potential commercial or legal risks for the organization.

The underlying causes of workplace conflicts often stem from
miscommunication, lack of clarity in roles and responsibilities, une-
qual distribution of power, cultural differences, and unresolved past
grievances. These factors create a breeding ground for misunder-
standings, resentment, and escalating tensions, ultimately affecting

the overall operation of the organization.

Workplace mediation offers a proactive and constructive ap-
proach to address these underlying causes of conflicts. By providing
a safe and confidential space for employees to express their concerns,
interests, and perspectives, mediation enables them to collaborative-
ly explore solutions, rebuild trust, and restore working relationships.
Moreover, mediation empowers individuals to develop effective
communication skills, emotional intelligence, and conflict manage-
ment strategies, which are essential for creating a harmonious work

environment.

Implementing workplace mediation not only resolves imme-
diate conflicts but also contributes to enhancing the organization-
al ecosystem in several ways. Firstly, mediation promotes a culture
of open communication, respect, and collaboration, fostering a pos-
itive work environment where diverse perspectives are valued and
conflicts are seen as opportunities for growth and learning. Second-
ly, mediation helps in building trust and strengthening relationships

among employees, teams, and management, leading to increased
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employee engagement, job satisfaction, and retention rates. Thirdly,
by addressing conflicts early and constructively, mediation prevents
issues from escalating into larger disputes, saving time, resources,

and reputational damage for the organization.

In conclusion, workplace mediation serves as a transforma-
tive tool for enhancing the organizational ecosystem by promoting
a culture of constructive conflict resolution, fostering positive rela-
tionships, and improving overall organizational performance. By
embracing mediation as a core component of their conflict manage-
ment strategy, organizations can create a harmonious and resilient
workplace where individuals thrive, teams excel, and the organiza-

tion prospers in the face of challenges.

Keywords: Alternative Dispute Resolution, Conflict Resolution,

Communication, Mediation, Workplace Mediation.
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Oturum Bagkani: Av. Arb. Nejdet Gogiisdere
Akran Arabuluculuk Dernegi (Akran-Der) Dernek Baskant
Saat: 16:30 - 17:30
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Atmaca Okullarda Uygulama Sekli
Av. Arb. Mine Akran Arabuluculugu:

Demirezen Zorbalig1 Doniistiiren Giig






Akran Arabuluculuk Projesi ve
Okullarda Uygulama $ekli

Av. Arb. Nazli Ozlem ATMACA*

Akran arabuluculuk, 6grenciler arasi yaganan anlagmazhklar1 ¢oz-
mede kullanilan etkili bir alternatif uyusmazlik ¢6zme yoludur. Bu egi-
tim programinda 6grencilere anlasmazliklarin yapici bir sekilde yone-

timi, miizakere taktikleri ve iletisim becerileri anlatilmaktadir.

Egitimde 6ncelikle alt1 ¢izlen husus anlagmazliklarin yagamin bir
pargasi oldugu ve tek bagina ne iyi ne kétii olarak nitelendirilemeye-
cegi, 6nemli olan hususun anlagmazlik siirecinin dogru yonetilmesi
oldugudur. Dogru yonetilmeyen bir anlagmazlik siireci yikici olabi-
lecegi gibi dogru yonetilebilen bir anlagmazlik siireci kisilerin haya-
tinda yapici etkiler birakabilir. O halde anlagmazliklar: biitiintiyle or-
tadan kaldirmak miimkiin olmuyorsa yapilacak sey, onlar1 dogru ve
etkili bir sekilde yonetmektir. Dogru yonetilen siireglerde anlagmaz-

liklarin yikici etkileri azalir, hatta tamamen ortadan kaldirilabilir.

Ozellikle ortadgretim ve lise cagindaki genglere verilecek akran
arabuluculuk egitimlerinin gengler tizerindeki olumlu etkileri yadsi-
namaz. Akran arabuluculuk, iki akran 6grenci arasinda yasanan an-
lasmazhigin yine kendi aralarindan ve kendi se¢mis olduklar bir ak-
ran arabulucusu kolaylastiricihginda karsilikli goriisme ve miizakare

etme yoluyla ¢6ziimlenmesi ve taraflar arasinda barig ortaminin tesis

*  Ankara Barosu, ORCID: 0009-0004-4969-3351.
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edilmesidir. Akran arabuluculuk egitimleri sonucunda genglerde 6z
bakim, 6z denetim, 6z saygi, 6z giiven ve 6z farkindaligin arttig1 goz-
lemlenmis, akran arabuluculuk gériismelerinde anlasmazligin tarafi
6grencilerin birbirlerine hakaret etmedigi, birbirlerine lakap takma-

digy, birbirilerini dinledikleri gozlemlenmistir.

Akran arabuluculuk agamalarinda 6ncelikle kars: tarafi dinle-
me, anlamaya ¢alisma, 6fke kontrolii, sorunu dogru bir sekilde ifa-
de etme, anlasmazliga taraflarin kabul ettigi bir ¢6ziim bulma agama-

lar1 vardur.

Ozellikle taraflarin sabirla ve s6z kesmeden dinlenilmesi taraf-
larin degerli hissetmelerini saglayan ve onlari iletisime agik hale ge-
tiren bir yoldur. Akran arabulucusu, her iki tarafa ayr1 ayr1 ne yasan-
digini, neler hissettiklerini ve ne talep ettiklerini sorarken taraflarin
ifade ettikleri hususlar1 yansitma ve 6zetleme yaparak tekrar aktar-
makta, boylelikle siirecte yanhs anlamalarin 6niine gegilmekte, anlag-
mazhk konusu ile ilgili olarak taraflarin birbirlerinin bakis agisindan
konuyu 6grenmeleri saglanmakta, ilk kez birbirlerini dikkatlice din-
leyen taraflarin arasinda kurulan dostane iletigimle anlagma yolu ko-

laylagmaktadr.

Akran arabulucusunun iletigim teknikleri ve muizakere taktikle-
ri konusunda egitim almasi, beden dilini dogru kullanmas, tarafla-
r1 suglamadan, agagilamadan, elestirmeden, ignelemeden, ahlak 6g-

reticiligi yapmadan dinlemesi miizakere siirecini kolaylagtirmaktadur.

Konusma yaparken taraflarin iizerinde baski kurmayan akran
arabulucusu, taraflar iletisime agik hale getirerek aralarindaki so-
runu miizakare etmelerini saglamaktadir. Her iki tarafin tizerin-
de anlagma sagladigi ve memnun kalacag: bir ¢6ziimle anlagmazh-

gn sona ermesi ise arkadagliklarin uzun vadede siirdirilebilirligini
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kolaylastirmaktadir. Akran arabulucusu bir hakem veya hakim gibi
taraflarin anlagmazliklar1 hakkinda karar verici bir rol istlenmemek-
te, taraflar arasinda bir yargilama yapmamakta, bir haklilik haksizlik
degerlendirmesinden kaginmaktadir. Taraflarin ¢6ziim bulmalarini
kolaylagtirmakta, anlagmazlig1 birbirlerinin bakis agisiyla gorebilme-
lerini saglamaktadir, bu da iligkilerin onarimi noktasinda biiyiik fay-

dalar getirmektedir.

Akran arabuluculuk egitimi ile sorun ¢ézme becerisi gelismis,
kendini ifade etmeyi ve empati yapmay1 6grenen gengler yetismesi-
ne ve okullarda yasanan siddet ve anlagmazliklarin azalmasina destek

olunmaktadir.

Daha da 6nemlisi, en bagindan beri vurgulandig gibi, bu proje-
nin uygulanmasi sonucunda, kendisi ve gevresi ile barisik gengler ye-
tisecek ve is birligi yapan, biitiinciil diisiinen, sorun ¢6zme becerileri
kazanmis olan bu gengler, enerjilerini ve birikimlerini toplumsal so-
runlarin ¢6ziimii igin kullanacaklardir. Boylelikle toplumsal doniisii-

miin gergeklesmesine katki sunacaklardir.

Akran arabuluculuk projesinin okullarda uygulanmasinda da
oncelikle okul idaresi, okuldaki 6gretmenler ve okul ¢aliganlar: bil-
gilendirilmektedir. Ogrenci velileri de yine projenin yiiriitiilmesi ile
ilgili olarak bilgilendirilmekte ve onaylar1 alinmaktadir. Okul idare-
si ve rehberlik- psikolojik danigman hocalarinin rehberliginde egit-
menlik yapacak 6gretmenlere akran arabuluculuk egitici egitimi ve-
rilmektedir. Daha sonra siniflarda uygulanacak sosyometri ile akran
arabulucu aday 6grencileri tespit edilmekte, 30 kisilik siniflar igin 4
kiz 4 erkek 6grenci akran arabulucu aday 6grenci olarak belirlenmek-
tedir. Ogrencilerin arasindan ve onlarin belirledigi aday 6grenciler 24
saatlik akran arabuluculuk egitimi almaktadir. Egitim sonrasi bir t6-

renle akran arabuluculuk yemini edilerek ve akran arabulucu rozeti
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takilarak akran arabulucusu olan 6grencilerin okul idaresince onay-
l1 nobet cizelgelerine gore her sinifta bir kiz bir erkek 6grenci bir haf-
ta boyunca kendi siniflarinda yaganan anlagmazliklarda arabuluculuk
yapmaktadirlar. Akran arabuluculugun siniflarda tercih edilmesi igin
6gretmenlerin 6grencileri, anlasmazliklarini akran arabuluculuk yo-

luyla ¢6zmeleri konusunda tegvik etmeleri faydali olacaktr.

Anahtar kelimeler; akran arabuluculuk, okullarda miizakere egi-

timi, iletigsim becerisi, 6fke kontrolii, akran arabulucusu.
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Peer Mediation Project and the
Applicaton of This Project at the Schools

Peer mediation is an effective alternative dispute resolution
method to resolve conflicts between students. In this training pro-
gramme, students are taught constructive/positive management of

disputes, negotiation tactics and communication skills.

The first thing emphasized in the training is that disagreements
are a part of life and cannot be described as either good or bad on
their own, and the important thing is to manage the disagreement
process correctly. While a conflict process that is not managed cor-
rectly can be destructive, and a conflict process that is managed cor-
rectly can have a constructive impact on people’s lives. So, if it is not
possible to eliminate conflicts completely, than the thing to do is to
manage them correctly and effectively. In properly managed process-
es, the destructive effects of disagreements can be reduced or even

completely eliminated.

The positive effects of peer mediation trainings on young peo-
ple, especially those of secondary and high school age, are undenia-
ble. Peer mediation is the deconstruction of a dispute between two
peer students through mutual negotiation and negotiation, again fa-
cilitated by a peer mediator of their own choosing, and the establish-
ment of a peaceful environment between the parties. Deconstruc-
tion is the process of Deconstruction of a dispute between two peer
students through mutual negotiation and negotiation. As a result of

peer mediation trainings, it was observed that self-care, self-control,
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self-respect, self-confidence and self-awareness increased in young
people, it was observed that students on the side of the dispute in
peer mediation negotiations did not insult each other, did not call

each other nicknames, listened to each other.

Peer mediation stages include listening to the other party, trying
to understand, anger management, expressing the problem correctly,

and finding a solution to the dispute that the parties accept.

In particular, listening to the parties patiently and without inter-
rupting is a way that makes the parties feel valued and makes them
open to communication. While the peer mediator asks both parties
separately about what happened, what they felt and what they want-
ed, he reflects and summarizes the points expressed by the parties,
thus preventing misunderstandings in the process, enabling the par-
ties to learn the issue from each other’s perspective regarding the is-
sue of dispute, and first The path to agreement becomes easier with
friendly communication between the parties who listen to each oth-

er carefully.

The peer mediator’s training in communication techniques and
negotiation tactics, correct use of body language, and listening to the
parties without blaming, humiliating, criticizing, sarcastic, or moral-

izing facilitates the negotiation process.

The peer mediator, who does not put pressure on the parties
while speaking, makes the parties open to communication and en-
ables them to discuss the problem between them. Ending the con-
flict with a solution that both parties agree on and are satisfied with,
facilitates the sustainability of friendships in the long term. The peer
mediator does not take a decision-making role regarding the par-

ties’ disputes like an arbitrator or judge, does not make a judgment
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between the parties, and avoids an evaluation of rightness or injus-
tice. It makes it easier for the parties to find a solution and allows
them to see the conflict from each other’s perspective, which brings

great benefits in terms of repairing relations.

Peer mediation training helps raise young people with improved
problem-solving skills, who learn to express themselves and empa-

thize, and to reduce violence and disagreements in schools.

More importantly, as has been emphasized from the very begin-
ning, as a result of the implementation of this project, young peo-
ple who are at peace with themselves and their environment will
grow up, and these young people who cooperate, think holistically,
and have acquired problem-solving skills will use their energy and
knowledge to solve social problems. In this way, they will contribute

to the realization of social transformation.

In the implementation of the peer mediation project in schools,
the school administration, teachers and school staff are primarily in-
formed. Students’ parents are also informed about the execution of
the project and their approval is obtained. Peer mediation trainer
training is provided to teachers who will teach under the guidance
of school administration and guidance-psychological counselors.
Then, peer mediator candidate students are determined through so-
ciometry to be applied in the classes, and for a class of 30 students, 4
female and 4 male students are determined as peer mediator candi-
date students. Among the students and the candidate students deter-
mined by them, they receive 24-hour peer mediation training. Stu-
dents who become peer mediators by taking a peer mediation oath
and wearing a peer mediator badge in a post-training ceremony, have
one male and one female student in each class mediate disputes in

their classes for a week, according to the duty schedules approved
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by the school administration. In order for peer mediation to be pre-
ferred in classrooms, it would be beneficial for teachers to encourage

students to resolve their disputes through peer mediation.

Keywords: Peer mediation, negotiation training at schools, com-
munication skills, anger control, peer mediator.
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Ingaat Hukukunda Arabuluculuk
ile Uyusmazlik Coziiminde Gay-
rimenkul Satig Vaadi ve Arsa Pay1
Kargihg Ingaat Sozlesmelerindeki
Resmi Sekil Sart1 Agilabilir Mi?

Hukuk Uyusmazhklarinda Arabu-
luculuk Uygulamasina Yonelik Staj-
yer Avukatlarin Bakig Agilar1 ve
Arabuluculuk Egitimi ile Deneyim-
lerinin Degerlendirilmesi: Denizli

ve Afyonkarahisar Ornegi






Insaat Hukukunda Arabuluculuk ile Uyusmazlik
Coziimiinde Gayrimenkul Satis Vaadi ve Arsa
Pay1 Karsilig1 Ingaat S6zlesmelerindeki
Resmi Sekil Sart1 Asilabilir mi?

Av. Arb. Neriman UYGUR*

Arabuluculuk Kanunumuzun yiriirlige girmesi ile ingaat huku-
kunda arabuluculuk ihtiyari olarak uygulanmakta iken agagidaki ka-

nun degisiklikleri ile dava sarti arabuluculuk kapsamina girmistir.

6102 sayil Tirk Ticaret Kanununa 06.12.2018 tarihinde SA
maddesinin eklenmesi ile Kanunun 4’tincti maddesinde ve diger ka-
nunlarda belirtilen ticari davalardan, konusu bir miktar para olan ala-
cak, tazminat, itirazin iptali, menfi tespit ve istirdat davalarinda, dava
agilmadan 6nce arabulucuya bagvurulmus olmas: dava sart1 haline ge-
tirilmigtir. Bu baglamda ticaret mahkemelerinde goriilen ve temelini

ingaat hukukundan alan uyusmazhklarda dava sart: haline gelmistir.

Yap1 Kooperatifleri kaynakli davalar, yiiklenici, alt yiiklenici, ta-
seron, yatirim ortakliklar: gibi ticari sirketler arasindaki uyusmazlik-

lar da ticaret mahkemelerinde goriilmekle dava sart1 kapsamindadir.

6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun'un
22.07.2020 tarihli ve dava sarti olarak arabuluculuk baghkl 73 A

*  Istanbul Barosu ORCID: 0009-0004-1198-290
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maddesi ile titketici mahkemelerinde goriilen uyusmazliklarda dava
agilmadan once arabulucuya bagvurulmus olmasi dava sarti hali-
ne gelmistir. Bu mahkemelerdeki uyusmazliklardan; yiiklenici ko-
numundaki satici ile saticidan taginmaz satin alan tiiketici arasinda-
ki uyusmazliklar, eser sozlesmelerinden kaynakli uyusmazliklar, 6n
6demeli konut satig s6zlesmelerinden kaynakli uyusmazliklar, konut
finansman s6zlesmelerinden kaynakli uyusmazliklar da igeriginde in-
saat hukukunu da barindirdig i¢in dava sart1 arabuluculuk kapsamin-

da yer almugtir.

Bilindigi iizere, gayrimenkul satis vaadi ve arsa pay1 karsilig: in-
saat sozlesmelerinin, konusu bir taginmazin devri ve devir vaadi tagi-

masi nedeni ile resmi sekilde yapilmas: gereklidir.

Bu resmi sekil ve resmi seklin saglanacagi resmi kurumlar asag-

daki diizenlemelerle belirlenmigtir:

6098 say1ili Tiirk Bor¢lar Kanunu'nun 237 maddesine gore, “Tagsin-
maz satisinin gegerli olabilmesi igin, sozlesmenin resmi sekilde diizenlenme-
si sarttir. Tasinmaz satist vaadi, geri alim ve alim sozlesmeleriresmisekilde
diizenlenmedikge gegerli olmaz. Onalim szlesmesinin gegerliligi, yazil se-

kilde yapilmis olmasina baghdr.”

Noterlik Kanunu md. 60 f. 3 “Tasinmaz satis vaadi sézlesmesi yap-
mak ve bu sozlesmeyi taraflardan birinin talep etmesi, harg ve giderleri
odemesi hdlinde tapu bilisim sistemi vasitastyla tapu siciline serh vermek,

tasimmaz satig sozlesmesi yapmak”.

Tapu Kanunu madde 26 geregi “Miilkiyete, miilkiyetin gayr: ayni
haklara ve miisterek bir arzin hissedarlari veya birbirine muttasil gayri-
menkullerin sahipleri arasinda bunlardan birinin veya bir kaginin o gay-
rimenkul tizerinde mevcut veya inga edilecek binanin, muayyen bir katin-

dan veya dairesinden yahut miistakillen istimale elverigli bir boliimiinden
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munhasiran istifadesini temin gayesiyle Medeni Kanunun 753 iincii
maddesi hiikiimlerine gore irtifak hakk: tesisine veya tesisi vadine mii-
tedair resmi senetler tapu sicil miidiirii veya tapu sicil gorevlileri tarafin-

dan tanzim edilir”

Gayrimenkul satis vaadi ve arsa pay1 karsilig1 ingaat s6zlesmele-
rinin, 6n sozlesme ve tadil sozlesmeleri de ayni resmi sekilde yapil-

maktadir.

6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu'nun
tasinmazin devrine veya taginmaz tizerinde sinirli ayni hak kurulma-
sina iligkin uyugsmazliklarda arabuluculuk baghikli 17/B maddesinde
“Tasinmazin devrine veya tasimmaz iizerinde sinirli ayni hak kurulma-
sina iliskin uyusmazliklar arabuluculuga elveriglidir.” hitkmii getirilmis-
tir. Bu madde ile tasinmazin devri ve sinirl ayni hak tesisine iliskin
uyusmazliklar arabuluculuga uygun ve elverisli hale getirilmistir. Bu
kapsamda dava sart1 arabuluculuk ve ihtiyari arabuluculukta da tagin-

maz devrine ve sinirli ayni hak tesisine de cevaz vermektedir.

Ingaat hukukunda pek ¢ok uyusmazlik sézlesmenin ifasindan
kaynaklanmaktadir. Uyusmazhgin arabuluculuga gelmesi ve arabulu-
culuk sonucu beklenen menfaatin saglanmasi igin taraflarin, sézles-
meden kaynakli esash unsur niteligindeki edimleri degistirebilmesi,
stireleri degistirebilmesi, sozlesmedeki tasinmaz paylagimi degistire-
bilmesi, ifa kaynakli borcunu bagkaca bir taginmaz vererek 6demesi

gibi sekil noksanligina bagli olmadan yapilabilmelidir.

Bu kapsamda yapilacak arabuluculuk anlagma belgelerinin icra

edilebilirligi i¢in getirilen;
6325 sayili Hukuk Uyusmazliklarinda Arabuluculuk Kanunu’nun

m. 17/B “(4) Anlasma belgesinin icra edilebilirligine iliskin serhin

alinmasi zorunlu olup bu serh tasinmazin bulundugu yer sulh hukuk
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mahkemesinden alimir. Mahkeme yapacagi incelemede anlasma igerigini,
arabuluculuga ve cebri icraya elverisli olup olmadig ve tasinmazin dev-
ri veya tasinmaz iizerinde simirl ayni hak kurulmasyla ilgili olarak ka-
nunlarda yer alan simirlamalar ile usul ve esaslara uyulup uyulmadigi yo-
niinden denetler; bu kapsamda kurum veya kuruluslardan bilgi veya belge
talep edebilir ve gerektiginde durusma agabilir.” Bu hitkimde yer alan
“tasinmazin devri veya tasmmaz iizerinde stmirly ayni hak kurulmasiyla
ilgili olarak kanunlarda yer alan sinmirlamalar ile usul ve esaslara uyulup
uyulmadigi yoniinden denetler” kisminin uygulanmasi asamasinda, an-
lagma belgesinin diger kanunlardan kaynakl sekil noksanhg: iddiast
ile kargilagmamasi halinde uyugmazliklar arabuluculuk ile ayrica no-
tere tapuya miiracaat ve bu agamada tekrar taraf iradelerinin uyusma
zorunlulugunu ortadan kaldiracaktir. Aksi halde gerek ihtiyari gerek
dava sart1 arabuluculuk beklenen fayday: resmi sekil engeline takil-

makla saglamayacaktir ve uygulama alani sinirl kalacaktir.

Anabhtar kelimeler: ihtiyari, dava sart1, insaat hukuku, uzman ara-

buluculuk, resmi sekil.
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Can The Official Form Requirement
in Construction Contracts for Real
Estate Sale Promises and Land Shares be
Exceeded in Dispute Resolution Through
Mediation in Construction Law?

While mediation was optionally implemented in construction
law with the entry into force of our Mediation Law, the requirement
oflitigation has been included in the scope of mediation with the fol-

lowing amendments to the law.

With the addition of Article SA to the Turkish Commercial Code
No. 6102 on 06.12.2018, among the commercial cases specified in Ar-
ticle 4 of the Law and other laws, the mediator must be consulted be-
fore filing a lawsuit in cases of receivables, compensation, cancellation
of objection, negative determination and recovery cases, the subject of
which is a certain amount of money. has become a condition of litiga-
tion. In this context, it has become a requirement for litigation in dis-

putes heard in commercial courts and based on construction law.

Cases originating from Building Cooperatives and disputes be-
tween commercial companies such as contractors, subcontractors,
subcontractors and investment partnerships are also heard in com-

mercial courts and are within the scope of the lawsuit requirement.

With Article 73 A of the Law on Consumer Protection No. 6502 dat-
ed 22.07.2020 and titled mediation as a condition of litigation, it has be-
come a condition oflitigation to consult a mediator before filing a lawsuit

in disputes heard in consumer courts. Disputes in these courts; Disputes
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between the seller who is a contractor and the consumer who purchased
real estate from the seller, disputes arising from work contracts, disputes
arising from prepaid housing sales contracts, and disputes arising from
housing finance contracts are also included in the scope of mediation, as

the litigation requirement includes construction law.

As it is known, real estate sales promises and construction con-
tracts in exchange for land shares must be made officially because the

subject is the transfer of a real estate and the promise of transfer.

This official form and the official institutions where this official

form will be provided are determined by the following regulations:

According to Article 237 of the Turkish Code of Obligations No.
6098, “In order for the sale of real estate to be valid, the contract must be
prepared officially. Promise to sell real estate, repurchase and purchase
agreements are not valid unless they are prepared officially. The validi-

ty of the pre-emption agreement depends on its being made in writing””

Notary Law art. 60 f. 3 “To make a real estate sales promise con-
tract and to annotate this contract in the land registry through the land
registry information system, in case one of the parties requests it and

pays the fees and expenses, and to make a real estate sales contract.”

Pursuant to Article 26 of the Land Registry Law, “Among the
shareholders of a joint supply or the owners of mutually exclusive
real estate, one or more of them shall have exclusive use of a certain
floor or flat or a section suitable for independent use of the existing
or to be constructed building on that real estate.” “For the purpose
of providing security, official deeds regarding the establishment or
commitment of easement right in accordance with the provisions of
Article 753 of the Civil Code are issued by the land registry director

or land registry officers.”
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Preliminary and amendment agreements for real estate sales
promises and construction contracts in exchange for land shares are

also made in the same official manner.

Article 17/B of the Law on Mediation in Civil Disputes No.
6325, titled Mediation in disputes regarding the transfer of real estate
or the establishment of limited real rights on real estate, states that
“Disputes regarding the transfer of real estate or the establishment
of limited real rights on real estate are suitable for mediation.” provi-
sion has been made. With this article, disputes regarding the trans-
fer of real estate and the establishment of limited real rights have be-
come suitable and suitable for mediation. In this context, the lawsuit
requirement also allows the transfer of real estate and the establish-

ment of limited real rights in mediation and voluntary mediation.

Many disputes in construction law arise from the execution of
the contract. In order for the dispute to be referred to mediation and
to obtain the expected benefit as a result of mediation, the parties
must be able to change the acts that are essential elements of the con-
tract, change the periods, change the real estate division in the con-
tract, pay the debt arising from the performance by giving another

real estate, etc., without being bound by any formal deficiencies.

In this context, brought for the enforceability of mediation

agreement documents;

Article of the Law on Mediation in Civil Disputes No. 6328.
17/B “(4) It is mandatory to obtain an annotation regarding the en-
forceability of the agreement document and this annotation is ob-
tained from the civil court of peace where the immovable proper-
ty is located. In its examination, the court inspects the content of the
agreement in terms of whether it is suitable for mediation and co-

ercive enforcement, and whether the limitations, procedures and
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principles in the law regarding the transfer of real estate or the estab-
lishment of limited real rights on real property are complied with; In
this context, it may request information or documents from institu-
tions or organizations and open a hearing when necessary.” During
the implementation phase of the “inspects whether the limitations
and procedures and principles in the laws regarding the transfer of
the immovable property or the establishment of limited real rights
on the immovable property are complied with” part of this provision,
if the agreement document does not encounter a claim of formal de-
ficiencies arising from other laws, the disputes will be resolved by
mediation and also submitted to the notary for title deed. It will elim-
inate the obligation to apply and the parties’ wills to agree again at
this stage. Otherwise, both voluntary and litigation-based mediation
will not provide the expected benefit due to the obstacle of official

form, and its field of application will remain limited.

Keywords: voluntary, litigation requirement, construction law,

expert mediation, official form.

Kaynakga
https://www.mevzuat.gov.tr/MevzuatMetin/1.5.6325.pdf

https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=6502&MevzuatTur=
1&MevzuatTertip=5

https://www.mevzuat.gov.tr/mevzuatmetin/1.5.1512.pdf
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Hukuk Uyusmazliklarinda Arabuluculuk
Uygulamasina Yonelik Stajyer Avukatlarin
Bakis Acilar1 ve Arabuluculuk Egitimi
Ile Deneyimlerinin Degerlendirilmesi:
Denizli ve Afyonkarahisar Ornegi*

Cigdem KIYAK**

Meryem DUNDAR***

Insanlar yagamlar1 boyunca, gevrelerindeki diger kisilerle kendi-
lerini bir dizi sebep dolayisiyla catigma iceren durumlarin igerisin-
de bulabilmektedirler. Bu uyusmazliklar bazi durumlarda kisiler ta-
rafindan bagimsiz olarak ¢6ziime kavusturulurken, bazi durumlarda
ise uyusmazligin ¢6ziimii igin tigiinci bir kisinin varligina ihtiya¢ du-
yulmaktadir. Bu noktada insanlarin kendi aralarindaki uyusmazlikla-
rin ¢6ziimi igin bir veya birden fazla kisiye bagvurduklar: bir kurum
olarak arabuluculuk ortaya ¢ikmaktadir. Arabuluculuk ile taraflarin
menfaati korunarak hizli ve dostane bir ¢6ziim yolu bulunmasi he-
deflenmektedir. Bu yontem sayesinde toplum huzuruna da katk: sag-
lanmaktadir. Arabuluculugun geleneksel formlari, toplumlarda yay-
gin olarak uygulanmakta iken alternatif uyusmazlik ¢6ziim yontemi

olarak resmi anlamda arabuluculugun uygulanmasi son elli yildan

*  Bucalisma, TUBITAK 2209-A kapsaminda desteklenmektedir.
**  Ibn Haldun Universitesi Lisans Ogrencisi, ORCID: 0009-0009- 5571-7475.
**  Tbn Haldun Universitesi Lisans C)grencisi, ORCID: 0009- 0005-7317-5818.
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beri giindem konusu olmugstur. Mahkemelerin artan is yiikii ve top-
lumsal iligkilerde gerilimlerin artmasi, tilkeler ve hatta uluslararasi 6r-
giitler tarafindan bu kurumlarin modern hukuk sistemlerinde etkin
bir sekilde kullanilmasi gerektiginin altinin gizilmesine neden olmus-
tur. Tiirkiye'de 2013 yilindan itibaren ihtiyari arabuluculuk, 2018 y1-
lindan itibaren ise belli alanlarda dava sart: arabuluculuk uygulan-
maya baglamistir. Bu kapsamda arabuluculugun yayginlasmasi igin
buyiiksehirlerde ¢ok sayida merkez, dernek kurulmus ve akademik
faaliyetler yturitilmeye baglanmigtir. Ayrica pek ¢ok kurumda temel
arabuluculuk egitimi verilmek tizere egitimler baglatilmistir. Ancak,
benzer faaliyetlerin tasrada biiyiiksehirlere oranla daha az yaygin ol-
dugu soylenebilmektedir. Hukuk fakiilteleri miifredatinda ise arabu-
luculuk konusu, uygulamanin mevzuata dahil edilmesiyle yer almaya
baglamistir. Hukuk lisans egitiminde arabuluculuk kurumunun anla-
tilmasinda standart bir kapsam ve yaklagimin olmadig: tahmin edil-
mektedir. Dolayistyla hukukgularin biiyiiksehirlere oranla arabulu-
culuk faaliyetlerine daha sinirli erigimi ve lisans doneminde aldiklar:
egitim de g6z 6niinde bulundurularak ihtiyari arabuluculugun tagra-
da yaygn bir bi¢cimde tercih edilmedigi ve bu kuruma y6nelik 6nyar-

gilar oldugu tahmin edilmektedir.

Bu ¢alisma, lisansta verilen arabuluculuk egitiminin kapsam ve
eksikliklerini tespit etmek; bu egitimleri alan ve 6zellikle biiyiikse-
hirler disinda ¢alisan stajyer avukatlarin arabuluculuk kurumuna dair
onyargilarini tespit ederek arabuluculugun yayginlastirilmasina y6-
nelik ¢6ztim 6nerilerini ortaya koymayi hedeflemektedir. Bu nedenle
de, dava sart1 arabuluculugun uygulanmaya baslandig tarihten itiba-
ren hukuk fakiiltesine baglamis ve bu nedenle de arabuluculuk egitimi
aldig1 varsayilan, gesitli hukuk fakiiltelerinden mezun olmus ve tagra
illeri olan Denizli ve Afyonkarahisar’daki baroya kayitli yeni mezun
stajyer avukatlar tercih edilmistir. Daha 6nce arabuluculugun lisans

egitiminde nasil ele alindig1 ve bu egitim sonucunda uygulama ile
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kargilagan stajyer avukatlarin bu kuruma yénelik bakis agilarina ilig-
kin herhangi bir ¢alisma yapilmamustir. Bu durum, yapilan ¢alismay:
o6zgtin kilmistir. Ayni zamanda, bu galismada karma y6ntem benim-
senmis olmasi da ¢alismay1 6zgiin kilmaktadir. Kapsamli bir litera-
tir aragtirmasi yapildiktan sonra, hukuk mifredatinda arabuluculuk
egitiminin nasil ele alindig1 ve arabuluculugun tarihine iliskin bilgi-
ler tespit edilmistir. Denizli ve Afyonkarahisar’da faaliyet gosteren
stajyer avukatlara yonelik aragtirma konusuna iligkin anket ¢alisma-
s1 sonuglarinin rapor haline getirilmesi ile olusturulan veri seti, SPSS
araciligryla analiz edilerek tiimevarimci ve yorumlayici bir yaklagim-
la incelenmistir. Miilakat ve bireysel goriismeler bu illerdeki stajyer
avukatlarla yari-yapilandirilmig bireysel miilakatlar seklinde gercek-
lestirilmigtir. Calismanin tamamlanmasi ile hazirlanan sonug raporu
ile arabuluculuk uygulamalarina iligkin olarak hukuk lisans miifreda-
tindaki durum kargilagtirmali olarak ortaya konulmus ve tniversite
ve il bazinda olacak sekilde incelemeler yapilmistir. Calismanin hu-
kuk miifredatinin arabuluculuk kiiltiiriiniin yayginlagmasi adina giin-
cellenmesine katki saglamasi ve bu alanda hukuk fakiiltesi 6grencile-
ri ve stajyer avukatlara yonelik ¢aligmalar yiriiten kurumlara da yol
gosterici nitelikte olmasi miimkiindiir. Calisma, bariscil ve kapsayici
toplumlarin ingasina ve herkes igin adalete erisimin gerceklestirilme-

sine katki saglamasi amaglanmustir.

Anahtar kelimeler: Arabuluculuk Kurumu, Bariggil Coziim-
ler, Arabuluculuk Egitimi, Uyusmazlik Céziimii,Ugiincii Taraf Roli,
Stajyer Avukatlar.

Odak alan: Hukuk egitimi ve Arabuluculuk Kurumu.
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The Perspectives of Trainee Lawyers
Towards the Implementation of Mediation
in Civil Disputes and the Evaluation of
Mediation Training and Experiences:
Denizli And Afyonkarahisar Case

People may find themselves in situations of conflict with others
for a number of reasons throughout their lives. In some cases, these
conflicts can be resolved independently by individuals, while in oth-
er cases, the need for the presence of a third party is required for the
resolution of the conflict. At this point, mediation emerges as an in-
stitution where people apply to one or more people for the resolu-
tion of disputes between themselves. Mediation aims to find a quick
and amicable solution by protecting the interests of the parties. This
method also contributes to social peace. While traditional forms of
mediation have been widely practiced in societies, the formal appli-
cation of mediation as an alternative dispute resolution method has
been on the agenda for the last fifty years. The increasing workload
of the courts and rising tensions in social relations have led countries
and even international organizations to underline the need for the
effective use of these institutions in modern legal systems. In Tiirki-
ye, voluntary mediation has been implemented since 2013 and me-
diation as a condition of litigation in certain areas since 2018. In this
context, many centers and associations have been established in met-
ropolitan cities and academic activities have started to be carried out
in order to spread mediation. In addition, trainings have been initiat-

ed in many institutions to provide basic mediation training. However,
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it can be said that similar activities are less widespread in provinces
compared to metropolitan areas. In the curricula of law faculties, the
subject of mediation started to be included with the inclusion of the
practice in the legislation. It is estimated that there is no standard-
ized scope and approach in explaining mediation in law undergradu-
ate education. Therefore, considering the limited access of lawyers to
mediation activities compared to metropolitan cities and the educa-
tion they receive during their undergraduate education, it is estimat-
ed that voluntary mediation is not widely preferred in the provinces

and that there are prejudices against this institution.

This research aims to determine the scope and deficiencies of
the mediation training provided in undergraduate education, to
identify the prejudices of the trainee lawyers who have received this
training and who work outside the metropolitan areas, and to put
forward solution proposals for the dissemination of mediation. For
this reason, as the research population, newly graduated trainee law-
yers who have graduated from various law faculties and registered to
the bar associations in the provincial cities of Denizli and Afyonka-
rahisar, who have started law school since the implementation of me-
diation as a condition of litigation and are therefore assumed to have
received mediation training, were preferred. No previous study has
been conducted on how mediation is handled in undergraduate ed-
ucation and the perspectives of trainee lawyers towards this institu-

tion. This situation will make this research unique.

Mixed method was adopted in the study. First, a comprehen-
sive literature review was conducted. At this stage, it was also deter-
mined how mediation education is handled in the legal curriculum.
Afterwards, an inductive and interpretive approach was adopted
during the analysis by using questionnaire, interview and individ-

ual interview method as data collection tools. The data set created
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by reporting the results of the questionnaire study on the subject of
the research for trainee lawyers operating in Denizli and Afyonka-
rahisar was analyzed through SPSS. Interviews and individual in-
terviews were conducted in the form of semi-structured individual
interviews with trainee lawyers in these provinces. With the final re-
port prepared upon the completion of the study, the current situa-
tion in the undergraduate law curriculum regarding mediation prac-
tices was comparatively revealed. It is possible that the research will
contribute to the updating of the law curriculum in order to popular-
ize the mediation culture and will be a guide for the institutions that
carry out studies for law faculty students and trainee lawyers in this
field. The study will contribute to building peaceful and inclusive so-

cieties and ensuring access to justice for all.

Keywords: Mediation Institution, Peaceful Solutions, Mediation

Training, Dispute Resolution, Third Party Role, Legal Interns.

Focus area: Legal education and Mediation Institution.
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ARABULUCULUGUN
GELECEGI II

SEMPOZYUMU
BiLDIRi OZETIi KIiTABI
24.25 MAYIS 2024

Arabuluculuk hukukuna iliskin goncel gelismelerin degerlendirilme
si amaciyla Hukuk Islen Genel MOdirli80 Arabuluculul Baskanhé,
Ibn Haldun Universitesi Uyusmazhilke Cozimi Uygulama ve Arashr
ma Merkezi ve ibn Haldun Universitesi Hulkulk Fakdltesi is birigivle
dizenlenen “Arabuluculugun Gelecedi Il Sempozyumy’, ibn Haldun
UnWemHesDv50hckgrde?4?&%kwm?3%ﬁmnﬁ#degemekeywr
misgti. Bu sempozyum 14 Kasim 2020 tarihinde gerceklestirilen
Arabuluculugun Gelecedi Sempozyumu’nun ikincisidir, Arabulucu-
luk alonindaki tim goncel gelismelerin dederlendirildidi on ik
oturumda gergeklestirilen bu sempeozyumda, bir yandan mewvcut
hukuki dizenlemnelere, dider yandan olmas gereken hukuk agisin-
dan gords ve onerilere yer verilen toplam 29 teblid sunulmusiur.
Elinizdeki kitapta, sempozyumda sunulan tebliglerin dzet metinler
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